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FAC 97-17 SUMVARY of | TEMS

ltem | —Conpetition under Multiple Award Contracts
(FAR Case 1999-014)

This rul e amends FAR 2. 101, Subpart 16.5, and 37.201 to
clarify what the contracting officer should consider when pl anni ng
for and placing orders under nultiple award contracts. This rule
affects all contracting officers that award multiple award
contracts or place task or delivery orders under them The rul e—

* Requires the contracting officer to include the nane,
addr ess, tel ephone nunber, facsimle nunber, and e-nail address of
t he agency task and delivery order onmbudsman in the solicitation
and contracts if multiple awards will be nade;

e Stresses key things the contracting officer nmust consider
when deciding if a multiple award contract is appropriate, such
as—

* Avoiding situations in which awardees specialize
exclusively in one or a few areas within the statenent of work;

» The scope and conplexity of the contract requirenent;

» The expected duration and frequency of task or delivery
orders;

 The mx of resources a contractor nust have to perform
expected task or delivery order requirenents; and

* The ability to maintain conpetition anong the awardees
t hroughout the contract’s period of perfornmance;

* Requires contracting officers to docunent their decision
on whether or not to use multiple awards in the acquisition plan
or contract file;

 Enphasi zes the use of perfornmance-based statenents of
wor K;

« Provides guidance on how to devel op tail ored order
pl acenent procedures;

* Requires contracting officers to consider cost or price as
one of the factors in each selection decision for orders;

* Requires contracting officers to establish prices for each
order that was not priced under the basic contract using the
policies and nethods in Subpart 15.4; and



* Requires contracting officers to docunent the order
pl acenent rationale and price in the contract file.

Repl acement pages: 2-1 thru 2-4 (2-5 added); 16-11 thru 16-20
and 37-1 thru 37-6.

l[tem || —Determ nati on of Price Reasonabl eness and
Commerciality (FAR Case 1998-300) (98-300)

This final rule nakes a mnor editorial change to FAR
15.403-3 and converts the interimrule, which was published in
FAC 97-14 as ItemVl, as final. The editorial change anends the
cross reference at 15.403-3(c)(1). The remainder of the interim
rule that has been in effect since Septenber 24, 1999, remains the
sanme. The primary anendnents nmade in the interimrule that are
made final in this rule—

e (Jdarify procedures associated with obtaining information
ot her than cost or pricing data when acquiring comercial itens;
and

* Establish that offerors who fail to conply with
requirenments to provide the information shall be ineligible for
awar d.

Repl acenment pages: 15-15 and 15-16

l[tem ||| —Cari bbean Basin Trade Initiative
(FAR Case 2000-003)

This final rule anends FAR Parts 25.003, 25.400, 25.404, and
the clause at 52.225-5, Trade Agreenents, to inplenent the
determ nation of the United States Trade Representative to renew
the treatnment of Caribbean Basin country end products as eligible
products under the Trade Agreenents Act, with the exception of end
products fromthe Dom ni can Republic and Honduras. This rule
applies only if an acquisition is subject to the Trade Agreenents
Act (see FAR 25.403). Ofers of end products fromthe Dom ni can
Republ i ¢ and Honduras are no | onger acceptabl e under such
acqui sitions unless the contracting officer does not receive any
offers of U S -nmade end products or eligible products (designated,
Cari bbean Basin, or NAFTA country end products).

Repl acement pages: 25-3 and 25-4; 25-9 thru 25-12; and 52-137
and 52-138.



ltem I V—Utilization of |Indian Organizations and | ndi an-
Owned Econom c Enterprises (FAR Case 1999-301) (99-301)

This final rule anends FAR Subpart 26.1 and the cl ause at
52.226-1 to delete DoD-unique requirenents relating to Indian
O gani zations and | ndi an- Omed Econom ¢ Enterprises fromthe FAR

Repl acenment pages: 26-1 and 26-2 (26-3 renoved); and 52- 147
thru 52-148. 1.

Item V—Ocean Transportation by U. S.-Flag Vessels
(FAR Case 1998-604) (98-604)

This final rule anends FAR 47.504 and the cl auses at
52.212-5, 52.213-4, and 52.247-64 to apply the preference for
U S -flag vessels to contracts awarded using sinplified
acqui sition procedures. This rule only affects civilian agency
contracts that may involve ocean transportation of supplies
subject to the Cargo Preference Act of 1954.

The rule also adds Alternate | of 52.247-64, Preference for
Privately Owmed U. S.-Fl ag Commerci al Vessels, to the clause at
52.212-5, Contract Terns and Conditions Required to |nplenent
Statutes or Executive Orders—Commercial Itenms. Alternate |
appl i es when the supplies furnished under the contract nust be
transported exclusively in privately owmed U. S. -fl ag vessel s.

Repl acement pages: 47-25 thru 47-27; 52-43 thru 52-44.2; and
52-335 and 52-336.

ltem VI —Techni cal Amendments
These anendnents update references and make editorial changes
at sections 6.304, 31.101, 32.411, 32.502-4; 32.805, 42.1204, and
42.1205.

Repl acement pages: 6-7 and 6-8; 31-5 and 31-6; 32-21 thru 32-24;
32-37 and 32-38; and 42-21 thru 42-24.
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FAC 97-17 APRIL 25, 2000
PART 2—DEFINITIONS OF WORDSAND TERMS

2.000 Scope of part.

Subpart 2.1—Definitions
2101 Definitions.

Subpart 2.2—Definitions Clause
2.201 Contract clause.

2.000 Scope of part.

This part defines words and terms commonly used in this
regulation. Other terms are defined in the part or subpart
with which they are particularly associated (see the Index
for locations).

Subpart 2.1—Definitions

2.101 Definitions.

As used throughout this regulation, the following words
and terms are used as defined in this subpart unless—

(8) The context in which they are used clearly requires a
different meaning or

(b) A different definition is prescribed for a particular
part or portion of a part.

“Acquisition” means the acquiring by contract with
appropriated funds of supplies or services (including con-
struction) by and for the use of the Federal Government
through purchase or lease, whether the supplies or services
are aready in existence or must be created, developed,
demonstrated, and evaluated. Acquisition begins at the point
when agency needs are established and includes the descrip-
tion of requirements to satisfy agency needs, solicitation
and selection of sources, award of contracts, contract
financing, contract performance, contract administration,
and those technical and management functions directly
related to the process of fulfilling agency needs by contract.

“Advisory and assistance services’ means those services
provided under contract by nongovernmental sources to
support or improve: organizational policy development;
decision-making; management and administration; program
and/or project management and administration; or R&D
activities. It can also mean the furnishing of professional
advice or assistance rendered to improve the effectiveness
of Federal management processes or procedures (including
those of an engineering and technical nature). In rendering
the foregoing services, outputs may take the form of infor-
mation, advice, opinions, alternatives, analyses,
evaluations, recommendations, training and the day-to-day
aid of support personnel needed for the successful perfor-
mance of ongoing Federal operations. All advisory and
assistance services are classified in one of the following
definitional subdivisions:

(1) Management and professional support services,
i.e., contractual services that provide assistance, advice or
training for the efficient and effective management and
operation of organizations, activities (including manage-
ment and support services for R&D activities), or systems.
These services are normaly closely related to the basic
responsibilities and mission of the agency originating the
requirement for the acquisition of services by contract.
Included are efforts that support or contribute to improved
organization of program management, logistics manage-
ment, project monitoring and reporting, data collection,
budgeting, accounting, performance auditing, and adminis-
trative technical support for conferences and training
programs.

(2) Studies, analyses and evaluations, i.e., contracted
servicesthat provide organized, analytical assessments/evalu-
ations in support of policy development, decision-making,
management, or administration. Included are studiesin sup-
port of R&D activities. Also included are acquisitions of
models, methodologies, and related software supporting stud-
ies, analyses or evaluations.

(3) Engineering and technical services, i.e., contractual
services used to support the program office during the acqui-
sition cycle by providing such services as systems engineering
and technical direction (see 9.505-1(b)) to ensure the effective
operation and maintenance of aweapon system or major sys-
tem as defined in OMB Circular No. A-109 or to provide
direct support of aweapon system that is essential to research,
development, production, operation or maintenance of the
system.

“Affiliates’ means associated business concerns or indi-
viduals if, directly or indirectly—

(a) Either one controls or can control the other; or

(b) A third party controls or can control both.

“Agency head” (see “head of the agency”).

“Best value” means the expected outcome of an acquisi-
tion that, in the Government's estimation, provides the
greatest overall benefit in response to the requirement.

“Bundled contract” means a contract that is entered into
to meet requirements that are consolidated by bundling,
excluding a contract awarded and performed entirely out-
side the United States.

“Bundling” means—

(1) Consolidating two or more requirements for sup-
plies or services, previously provided or performed under
separate smaller contracts, into a solicitation for a single
contract that is likely to be unsuitable for award to a small
business concern due to—

(i) Thediversity, size, or specialized nature of the
elements of the performance specified;

(if) The aggregate dollar value of the anticipated
award;
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(iii) The geographical dispersion of the contract
performance sites; or

(iv) Any combination of the factors described in
paragraphs (1)(i), (i), and (iii) of this definition.

(2) “Separate smaller contract” as used in this defin-
ition, means a contract that has been performed by one or
more small business concerns or that was suitable for award
to one or more small business concerns.

(3) This definition does not apply to a contract that
will be awarded and performed entirely outside of the
United States.

“Commercial component” means any component that is
acommercial item.

“Commercial item” means—

(@ Any item, other than real property, that is of atype
customarily used for nongovernmental purposes and that—

(1) Has been sold, leased, or licensed to the general
public; or

(2) Has been offered for sale, lease, or license to the
general public;

(b) Any item that evolved from an item described in
paragraph (a) of this definition through advances in tech-
nology or performance and that is not yet available in the
commercial marketplace, but will be available in the com-
mercial marketplace in time to satisfy the delivery
reguirements under a Government solicitation;

(c) Any item that would satisfy a criterion expressed in
paragraphs (a) or (b) of this definition, but for—

(1) Modifications of a type customarily available in
the commercia marketplace; or

(2) Minor modifications of a type not customarily
available in the commercial marketplace made to meet
Federal Government requirements. Minor modifications
means modifications that do not significantly ater the non-
governmental function or essential physical characteristics
of an item or component, or change the purpose of a
process. Factors to be considered in determining whether a
modification is minor include the value and size of the mod-
ification and the comparative value and size of the fina
product. Dollar values and percentages may be used as
guideposts, but are not conclusive evidence that a modifica
tion isminor;

(d) Any combination of items meeting the requirements
of paragraphs (a), (b), (c), or (e) of this definition that are of
atype customarily combined and sold in combination to the
genera public;

(e) Installation services, maintenance services, repair
services, training services, and other services if such ser-
vices are procured for support of an item referred to in
paragraphs (a), (b), (c), or (d) of this definition, and if the
source of such services—
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(1) Offers such servicesto the general public and the
Federal Government contemporaneously and under similar
terms and conditions; and

(2) Offers to use the same work force for providing
the Federal Government with such services as the source
uses for providing such services to the general public;

(f) Services of atype offered and sold competitively in
substantial quantities in the commercial marketplace based
on established catalog or market prices for specific tasks
performed under standard commercial terms and condi-
tions. This does not include services that are sold based on
hourly rates without an established catalog or market price
for a specific service performed;

(g) Any item, combination of items, or service referred
to in paragraphs (a) through (f), notwithstanding the fact
that the item, combination of items, or serviceis transferred
between or among separate divisions, subsidiaries, or affili-
ates of a contractor; or

(h) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

“Component” means any item supplied to the
Government as part of an end item or of another component,
except that for use in 52.225-9 and 52.225-11, see the defi-
nitionsin 52.225-9(a) and 52.225-11(a).

“Construction” means construction, alteration, or repair
(including dredging, excavating, and painting) of buildings,
structures, or other real property. For purposes of this defi-
nition, the terms “buildings, structures, or other real
property” include, but are not limited to, improvements of
al types, such as bridges, dams, plants, highways, park-
ways, streets, subways, tunnels, sewers, mains, power lines,
cemeteries, pumping stations, railways, airport facilities,
terminals, docks, piers, wharves, ways, lighthouses, buoys,
jetties, breakwaters, levees, canals, and channels.
Construction does not include the manufacture, production,
furnishing, construction, alteration, repair, processing, or
assembling of vessels, aircraft, or other kinds of personal
property.

“Contract” means a mutually binding legal relationship
obligating the seller to furnish the supplies or services
(including construction) and the buyer to pay for them. It
includes all types of commitments that obligate the
Government to an expenditure of appropriated funds and
that, except as otherwise authorized, are in writing. In addi -
tion to bilateral instruments, contracts include (but are not
limited to) awards and notices of awards; job orders or task
letters issued under basic ordering agreements; |etter con-
tracts; orders, such as purchase orders, under which the
contract becomes effective by written acceptance or perfor-
mance; and bilateral contract modifications. Contracts do
not include grants and cooperative agreements covered by
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31 U.S.C. 6301, et seq. For discussion of various types of
contracts, see Part 16.

“Contract administration office” means an office that
performs—

(8) Assigned postaward functionsrelated to the adminis-
tration of contracts; and

(b) Assigned preaward functions.

“Contracting” means purchasing, renting, leasing, or oth-
erwise obtaining supplies or services from nonfedera
sources. Contracting includes description (but not determi-
nation) of supplies and services required, selection and
solicitation of sources, preparation and award of contracts,
and all phases of contract administration. It does not include
making grants or cooperative agreements.

“Contracting activity” means an element of an agency
designated by the agency head and delegated broad author-
ity regarding acquisition functions.

“Contracting office” means an office that awards or exe-
cutes a contract for supplies or services and performs
postaward functions not assigned to a contract administra-
tion office.

“Contracting officer” means a person with the authority
to enter into, administer, and/or terminate contracts and
make related determinations and findings. The term
includes certain authorized representatives of the contract-
ing officer acting within the limits of their authority as
delegated by the contracting officer. “Administrative con-
tracting officer (ACO)” refers to a contracting officer who
is administering contracts. “ Termination contracting officer
(TCO)” refersto acontracting officer who is settling termi -
nated contracts. A single contracting officer may be
responsible for dutiesin any or al of these areas. Reference
in thisregulation to administrative contracting officer or ter-
mination contracting officer does not—

(8 Require that a duty be performed at a particular
office or activity; or

(b) Restrict in any way a contracting officer in the per-
formance of any duty properly assigned.

“Day” means, unless otherwise specified, acalendar day.

“Delivery order” means an order for supplies placed
against an established contract or with Government sources.

“Electronic commerce” means electronic techniques for
accomplishing business transactions including electronic
mail or messaging, World Wide Web technology, € ectronic
bulletin boards, purchase cards, eectronic funds transfer,
and electronic datainterchange.

“End product” means supplies delivered under a line
item of a Government contract.

“Executive agency” means an executive department, a
military department, or any independent establishment
within the meaning of 5 U.S.C. 101, 102, and 104(1),
respectively, and any wholly owned Government corpora
tion within the meaning of 31 U.S.C. 9101.

“Facsimile” means electronic equipment that communi-
cates and reproduces both printed and handwritten material.
If used in conjunction with a reference to a document; e.g.,
facsimile bid, the terms refers to a document (in the exam-
ple given, a bid) that has been transmitted to and received
by the Government via facsimile.

“Federal Acquisition Computer Network (FACNET)
Architecture” is a Governmentwide system that provides
universal user access, employs nationally and internation-
ally recognized data formats, and allows the electronic data
interchange of acquisition information between the private
sector and the Federal Government. FACNET qualifies as
the single, Governmentwide point of entry pending desig-
nation by the Administrator of the Office of Federa
Procurement Policy (OFPP).

“Federal agency” means any executive agency or any
independent establishment in the legislative or judicial
branch of the Government (except the Senate, the House of
Representatives, the Architect of the Capitol, and any activ-
ities under the Architect’ s direction).

“Head of the agency” (also called “agency head”) means
the Secretary, Attorney General, Administrator, Governor,
Chairperson, or other chief official of an executive agency,
unless otherwise indicated, including any deputy or assis-
tant chief official of an executive agency; and the term
“authorized representative” means any person, persons, or,
board (other than the contracting officer) authorized to act
for the head of the agency or Secretary.

“Head of the contracting activity” includes the official
who has overall responsibility for managing the contracting
activity.

“Inwriting” or “written” means any worded or numbered
expression which can be read, reproduced, and later com-
municated, and includes electronically transmitted and
stored information.

“Information technology” means any equipment, or
interconnected system(s) or subsystem(s) of equipment, that
is used in the automatic acquisition, storage, manipulation,
management, movement, control, display, switching, inter-
change, transmission, or reception of data or information by
the agency.

(a) For purposes of this definition, equipment is used by
an agency if the equipment is used by the agency directly or
is used by a contractor under a contract with the agency
which—

(1) Requires the use of such equipment; or

(2) Requires the use, to a significant extent, of such
equipment in the performance of a service or the furnishing
of a product.

(b) The term “information technology” includes com-
puters, ancillary equipment, software, firmware and similar
procedures, services (including support services), and
related resources.

(FAC 97-17) 2-3
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(c) The term “information technology” does not
include—

(1) Any equipment that is acquired by a contractor
incidental to a contract; or

(2) Any equipment that contains imbedded informa-
tion technology that is used as an integral part of the
product, but the principal function of which isnot the acqui-
sition, storage, manipulation, management, movement,
control, display, switching, interchange, transmission, or
reception of data or information. For example, HVAC
(heating, ventilation, and air conditioning) egquipment such
as thermostats or temperature control devices, and medical
equipment where information technology is integra to its
operation, are not information technology.

“Major system” means that combination of elements that
will function together to produce the capabilities required to
fulfill amission need. The elements may include hardware,
equipment, software, or any combination thereof, but
exclude construction or other improvements to real prop-
erty. A system shall be considered a mgjor system if—

(@) The Department of Defense is responsible for the
system and the total expenditures for research, develop-
ment, test, and evaluation for the system are estimated to be
more than $115,000,000 (based on fiscal year 1990 constant
dollars) or the eventual total expenditure for the acquisition
exceeds $540,000,000 (based on fiscal year 1990 constant
dollars);

(b) A civilian agency is responsible for the system and
total expenditures for the system are estimated to exceed
$750,000 (based on fiscal year 1980 constant dollars) or the
dollar threshold for a “mgjor system” established by the
agency pursuant to Office of Management and Budget
Circular A-109, entitled “Magjor System Acquisitions,”
whichever is greater; or

(c) The system is designated a “major system” by the
head of the agency responsible for the system (10 U.S.C.
2302 and 41 U.S.C. 403).

“Market research” means collecting and analyzing infor-
mation about capabilities within the market to satisfy
agency needs.

“May” denotes the permissive. However, the words “no
person may . . .” mean that no person is required, autho-
rized, or permitted to do the act described.

“Micro-purchase” means an acquisition of supplies or
services (except construction), the aggregate amount of
which does not exceed $2,500, except that in the case of
construction, the limit is $2,000.

“Micro-purchase threshold” means $2,500.

“National defense” means any activity related to pro-
grams for military or atomic energy production or
construction, military assistance to any foreign nation,
stockpiling, or space.

“Nondevel opmental item” means—
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(@) Any previously developed item of supply used
exclusively for governmental purposes by a Federal agency;,
a State or local government, or a foreign government with
which the United States has a mutual defense cooperation
agreement;

(b) Any item described in paragraph (a) of this defini-
tion that requires only minor modification or modifications
of atype customarily available in the commercial market-
place in order to meet the requirements of the procuring
department or agency; or

(c) Any item of supply being produced that does not
meet the requirements of paragraphs (a) or (b) solely
because the item is not yet in use.

“Offer” means a response to a solicitation that, if
accepted, would bind the offeror to perform the resultant
contract. Responses to invitations for bids (sealed bidding)
are offers caled “bids’ or “sealed bids;” responses to
requests for proposals (negotiation) are offers called “pro-
posals;,” responses to requests for quotations (negotiation)
are not offers and are called “quotes.” For unsolicited pro-
posals, see Subpart 15.6.

“Possessions” include the Virgin Islands, Johnston
Island, American Samoa, Guam, Wake Isand, Midway
Island, and the Guano Islands, but does not include Puerto
Rico, leased bases, or trust territories.

“Senior procurement executive” means the individua
appointed pursuant to section 16(3) of the Office of Federal
Procurement Policy Act (41 U.S.C. 414(3)) who is respon-
sible for management direction of the acquisition system of
the executive agency, including implementation of the
unique acquisition policies, regulations, and standards of
the executive agency.

“Shall” denotes the imperative.

“Signature” or “signed’” means the discrete, verifiable
symbol of an individual which, when affixed to a writing
with the knowledge and consent of the individual, indicates
apresent intention to authenticate the writing. Thisincludes
electronic symbols.

“Simplified acquisition procedures’ means the methods
prescribed in Part 13 for making purchases of supplies or
services.

“Simplified acquisition threshold” means $100,000,
except that in the case of any contract to be awarded and
performed, or purchase to be made, outside the United
States in support of a contingency operation (as defined in
10 U.S.C. 101(a)(13)) or a humanitarian or peacekeeping
operation (as defined in 10 U.S.C. 2302(8) and 41 U.S.C.
259(d)), the term means $200,000.

“Supplies’ means al property except land or interest in
land. It includes (but is not limited to) public works, build-
ings, and facilities; ships, floating equipment, and vessels of
every character, type, and description, together with parts
and accessories; aircraft and aircraft parts, accessories, and



PART 2—DEFINITIONS OF WORDS AND TERMS

2.201

equipment; machine tools; and the alteration or installation
of any of the foregoing.
“Task order” means an order for services placed against
an established contract or with Government sources.
“United States”, when used in ageographic sense, means
the 50 States and the District of Columbia, except as fol-
lows:
(1) For use in Subpart 22.8, see the definition at
22.801.
(2) For use in Subpart 22.10, see the definition at
22.1001.
(3) For usein Part 25, see the definition at 25.003.
(4) For use in Subpart 47.4, see the definition at
47.401.

Subpart 2.2—Contract Clause

2.201 Contract clause.

The contracting officer shall insert the clause at
52.202-1, Definitions, in solicitations and contracts except
when the contract is not expected to exceed the simplified
acquisition threshold. If the contract is for personal ser-
vices, construction, architect-engineer services, or
dismantling, demoalition, or removal of improvements, the
contracting officer shall use the clause with its Alternate I.
Additional definitions may be included, provided they are
consistent with the clause and the FAR.

(FAC 97-17) 2-5
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PART 6—COMPETITION REQUIREMENTS

6.303-2

(2) Full and open competition need not be provided
for when the agency head determines that it is not in the
public interest in the particular acquisition concerned.

(b) Application. This authority may be used when none
of the other authoritiesin 6.302 apply.

(c) Limitations. (1) A written determination to use this
authority shall be made in accordance with Subpart 1.7,
by—

(i) The Secretary of Defense, the Secretary of the
Army, the Secretary of the Navy, the Secretary of the Air
Force, the Secretary of Transportation for the Coast Guard,
or the Administrator of the National Aeronautics and Space
Administration; or

(if) The head of any other executive agency. This
authority may not be delegated.

(2) The Congress shall be notified in writing of such
determination not less than 30 days before award of the con-
tract.

(3) If required by the head of the agency, the con-
tracting officer shall prepare a justification to support the
determination under paragraph (c)(1) of this subsection.

(4) This Determination and Finding (D&F) shall not
be made on a class basis.

6.303 Justifications.

6.303-1 Requirements.

(@) A contracting officer shall not commence negotia-
tions for a sole source contract, commence negotiations for
a contract resulting from an unsolicited proposal, or award
any other contract without providing for full and open com-
petition unless the contracting officer—

(1) Justifies, if required in 6.302, the use of such
actions in writing;

(2) Certifiesthe accuracy and compl eteness of the jus-
tification; and

(3) Obtains the approval required by 6.304.

(b) Technical and requirements personnel are responsible
for providing and certifying as accurate and complete nec-
essary data to support their recommendation for other than
full and open competition.

(c) Justifications required by paragraph (a) above may be
made on an individual or class basis. Any justification for
contracts awarded under the authority of 6.302-7 shall only
be made on an individual basis. Whenever ajustification is
made and approved on a class basis, the contracting officer
must ensure that each contract action taken pursuant to the
authority of the class justification and approval iswithin the
scope of the classjustification and approva and shall docu-
ment the contract file for each contract action accordingly.

(d) If the authority of 6.302-3(a)(2)(i) or 6.302-7 isbeing
cited as a basis for not providing for full and open competi-
tion in an acquisition that would otherwise be subject to the

Trade Agreements Act (see Subpart 25.4), the contracting
officer must forward a copy of the justification, in accor-
dance with agency procedures, to the agency’s point of
contact with the Office of the United States Trade
Representative.

(e) The justifications for contracts awarded under the
authority cited in 6.302-2 may be prepared and approved
within a reasonable time after contract award when prepa-
ration and approva prior to award would unreasonably
delay the acquisitions.

6.303-2 Content.

(a) Each justification shall contain sufficient facts and
rationale to justify the use of the specific authority cited. As
a minimum, each justification shall include the following
information:

(1) Identification of the agency and the contracting
activity, and specific identification of the document as a
“Justification for other than full and open competition.”

(2) Nature and/or description of the action being
approved.

(3) A description of the supplies or services required
to meet the agency’ s needs (including the estimated value).

(4) Anidentification of the statutory authority permit-
ting other than full and open competition.

(5) A demonstration that the proposed contractor’s
unique qualifications or the nature of the acquisition
requires use of the authority cited.

(6) A description of efforts made to ensure that offers
are solicited from as many potential sources as is practica-
ble, including whether a CBD notice was or will be
publicized as required by Subpart 5.2 and, if not, which
exception under 5.202 applies.

(7) A determination by the contracting officer that the
anticipated cost to the Government will be fair and reason-
able.

(8) A description of the market research conducted
(see Part 10) and the results or a statement of the reason
market research was not conducted.

(9) Any other facts supporting the use of other than
full and open competition, such as:

(i) Explanation of why technical data packages,
specifications, engineering descriptions, statements of
work, or purchase descriptions suitable for full and open
competition have not been developed or are not available.

(if) When 6.302-1 is cited for follow-on acquisi-
tions as described in 6.302-1(a)(2)(ii), an estimate of the
cost to the Government that would be duplicated and how
the estimate was derived.

(iii) When 6.302-2 is cited, data, estimated cost, or
other rationale as to the extent and nature of the harm to the
Government.

(FAC97-17) 6-7
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(10) A listing of the sources, if any, that expressed, in
writing, an interest in the acquisition.

(11) A statement of the actions, if any, the agency may
take to remove or overcome any barriers to competition
before any subsequent acquisition for the supplies or ser-
vices required.

(12) Contracting officer certification that the justifica-
tion is accurate and complete to the best of the contracting
officer’s knowledge and belief.

(b) Each justification shall include evidence that any sup-
porting data that is the responsibility of technical or
requirements personnel (e.g., verifying the Government’s
minimum needs or schedule requirements or other rationale
for other than full and open competition) and which form a
basis for the justification have been certified as complete
and accurate by the technical or requirements personnel.

6.304 Approval of thejustification.

() Except for paragraph (b) of this section, the justifica-
tion for other than full and open competition shall be
approved in writing—

(1) For a proposed contract not exceeding $500,000,
the contracting officer's certification required by
6.303-2(8)(12) will serve as approva unless a higher
approving level is established in agency procedures.

(2) For a proposed contract over $500,000 but not
exceeding $10,000,000, by the competition advocate for the
procuring activity designated pursuant to 6.501 or an offi-
cial described in paragraph (a)(3) or (a)(4) of this section.
This authority is not delegable.

(3) For a proposed contract over $10,000,000 but not
exceeding $50,000,000, by the head of the procuring activ-
ity, or a designee who—

(i) If amember of the armed forces, isa general or
flag officer; or

(i) If acivilian, isserving in aposition in grade GS
16 or above under the General Schedule (or in a compara
ble or higher position under another schedule).

(4) For a proposed contract over $50,000,000, by the
senior procurement executive of the agency designated pur-
suant to the OFPP Act (41 U.S.C. 414(3)) in accordance
with agency procedures. This authority is not delegable
except in the case of the Under Secretary of Defense for
Acquisition, Technology, and Logistics, acting as the senior
procurement executive for the Department of Defense.

(b) Any justification for a contract awarded under the
authority of 6.302-7, regardless of dollar amount, shall be
considered approved when the determination required by
6.302-7(c)(1) is made.

(c) A classjustification for other than full and open com-
petition shall be approved in writing in accordance with
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agency procedures. The approval level shall be determined
by the estimated total value of the class.

(d) The estimated dollar value of all options shall be
included in determining the approval level of ajustification.

6.305 Availability of the justification.

(a) Thejustificationsrequired by 6.303-1 and any related
information shall be made available for public inspection as
required by 10 U.S.C. 2304(f)(4) and 41 U.S.C. 253(f)(4).
Contracting officers shall carefully screen al justifications
for contractor proprietary dataand remove all such data, and
such references and citations as are necessary to protect the
proprietary data, before making the justifications available
for public inspection. Contracting officers shall also be
guided by the exemptions to disclosure of information con-
tained in the Freedom of Information Act (5 U.S.C. 552)
and the prohibitions against disclosure in 24.202 in deter-
mining whether other data should be removed.

(b) If a Freedom of Information request is received,
contracting officers shall comply with Subpart 24.2.

Subpart 6.4—Sealed Bidding and Competitive
Proposals

6.401 Sealed bidding and competitive proposals.
Sealed bidding and competitive proposals, as described
in Parts 14 and 15, are both acceptable procedures for use
under Subparts 6.1, 6.2; and, when appropriate, under
Subpart 6.3.
(@) Sealed bids. (See Part 14 for procedures.)
Contracting officers shall solicit sealed bids if—

(1) Time permits the solicitation, submission, and
evaluation of sealed bids;

(2) The award will be made on the basis of price and
other price-related factors;

(3) It is not necessary to conduct discussions with the
responding offerors about their bids; and

(4) There is a reasonable expectation of receiving
more than one sealed bid.

(b) Competitive proposals. (See Part 15 for procedures.)

(2) Contracting officers may request competitive pro-
posalsif sealed bids are not appropriate under paragraph (a)
above.

(2) Because of differencesin areas such as law, regu-
lations, and business practices, it is generally necessary to
conduct discussions with offerors relative to proposed con-
tracts to be made and performed outside the United States,
its possessions, or Puerto Rico. Competitive proposals will
therefore be used for these contracts unless discussions are
not required and the use of sealed bids is otherwise appro-
priate.
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to permit negotiation of a fair and reasonable price.
Reguests for updated offeror information should be limited
to information that affects the adequacy of the proposa for
negotiations, such as changesin price lists.

(4) As specified in Section 808 of Public Law 105-
261, an offeror who does not comply with a requirement to
submit information for a contract or subcontract in accor-
dance with paragraph (a)(1) of this subsection isineligible
for award unless the HCA determines that it is in the best
interest of the Government to make the award to that
offeror, based on consideration of the following:

(i) The effort made to obtain the data.

(ii) The need for the item or service.

(iii) Increased cost or significant harm to the
Government if award is not made.

(b) Adequate price competition. When adequate price
competition exists (see 15.403-1(c)(1)), generaly no addi-
tional information is necessary to determine the
reasonableness of price. However, if there are unusual cir-
cumstances where it is concluded that additional
information is necessary to determine the reasonabl eness of
price, the contracting officer shall, to the maximum extent
practicable, obtain the additional information from sources
other than the offeror. In addition, the contracting officer
may request information to determine the cost realism of
competing offers or to evaluate competing approaches.

(c) Commercial items. (1) At a minimum, the contract-
ing officer must use price analysis to determine whether the
priceisfair and reasonable whenever the contracting officer
acquires acommercial item (see 15.404-1(b)). Thefact that
a price is included in a catalog does not, in and of itself,
make it fair and reasonable. If the contracting officer can-
not determine whether an offered price is fair and
reasonable, even after obtaining additional information
from sources other than the offeror, then the contracting
officer must require the offeror to submit information other
than cost or pricing data to support further analysis (see
15.404-1).

(2) Limitations relating to commercial items (10
U.S.C. 2306a(d)(2) and 41 U.S.C. 254b(d)). (i) The con-
tracting officer must limit requests for sales data relating to
commercial items to data for the same or similar items dur-
ing a relevant time period.

(i) The contracting officer must, to the maximum
extent practicable, limit the scope of the request for infor-
mation relating to commercial items to include only
information that is in the form regularly maintained by the
offeror as part of its commercial operations.

(iii) The Government must not disclose outside the
Government information obtained relating to commercial
items that is exempt from disclosure under 24.202(a) or the
Freedom of Information Act (5 U.S.C. 552(b)).

15.403-4 Requiring cost or pricing data (10 U.S.C.
2306a and 41 U.S.C. 254b).

(@)(1) Cost or pricing data shall be obtained only if the
contracting officer concludes that none of the exceptionsin
15.403-1(b) applies. However, if the contracting officer has
sufficient information available to determine price reason-
ableness, then a waiver under the exception at
15.403-1(b)(4) should be considered. The threshold for
obtaining cost or pricing datais $500,000. Unless an excep-
tion applies, cost or pricing data are required before
accomplishing any of the following actions expected to
exceed the current threshold or, in the case of existing con-
tracts, the threshold specified in the contract:

(i) The award of any negotiated contract (except
for undefinitized actions such as letter contracts).

(if) The award of a subcontract at any tier, if the
contractor and each higher-tier subcontractor have been
required to furnish cost or pricing data (but see waivers at
15.403-1(c)(4)).

(iii) The modification of any sealed bid or negoti-
ated contract (whether or not cost or pricing data were
initially required) or any subcontract covered by paragraph
(&(2)(ii) of this subsection. Price adjustment amounts shall
consider both increases and decreases (e.g., a $150,000
modification resulting from a reduction of $350,000 and an
increase of $200,000 is a pricing adjustment exceeding
$500,000). Thisrequirement does not apply when unrelated
and separately priced changes for which cost or pricing data
would not otherwise be required are included for adminis-
trative convenience in the same modification. Negotiated
final pricing actions (such as termination settlements and
total final price agreements for fixed-price incentive and
redeterminable contracts) are contract modifications requir-
ing cost or pricing dataif the total final price agreement for
such settlements or agreements exceeds the pertinent
threshold set forth at paragraph (a)(1) of this subsection, or
the partial termination settlement plus the estimate to com-
plete the continued portion of the contract exceeds the
pertinent threshold set forth at paragraph (a)(1) of this sub-
section (see 49.105(¢)(15)).

(2) Unless prohibited because an exception at 15.403-
1(b) applies, the head of the contracting activity, without
power of delegation, may authorize the contracting officer
to obtain cost or pricing data for pricing actions below the
pertinent threshold in paragraph (a)(1) of this subsection,
provided the action exceeds the simplified acquisition
threshold. The head of the contracting activity shall justify
the requirement for cost or pricing data. The documentation
shall include a written finding that cost or pricing data are
necessary to determine whether the priceis fair and reason-
able and the facts supporting that finding.

(b) When cost or pricing data are required, the con-
tracting officer shall require the contractor or prospective
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contractor to submit to the contracting officer (and to have
any subcontractor or prospective subcontractor submit to
the prime contractor or appropriate subcontractor tier) the
following in support of any proposal:

(1) The cost or pricing data.

(2) A certificate of current cost or pricing data, in the
format specified in 15.406-2, certifying that to the best of its
knowledge and belief, the cost or pricing data were accu-
rate, complete, and current as of the date of agreement on
price or, if applicable, an earlier date agreed upon between
the partiesthat is as close as practicabl e to the date of agree-
ment on price.

(c) If cost or pricing data are requested and submitted by
an offeror, but an exception is later found to apply, the data
shall not be considered cost or pricing data as defined in
15.401 and shall not be certified in accordance with 15.406-
2.

(d) The requirements of this subsection also apply to
contracts entered into by an agency on behalf of a foreign
government.

15.403-5 Instructionsfor submission of cost or pricing
data or information other than cost or pricing data.
(@) Taking into consideration the policy at 15.402, the

contracting officer shall specify in the solicitation (see

15.408(1) and (m))—

(1) Whether cost or pricing data are required;

(2) That, inlieu of submitting cost or pricing data, the
offeror may submit arequest for exception from the require-
ment to submit cost or pricing data;

(3) Any information other than cost or pricing data
that is required; and

(4) Necessary preaward or postaward access to
offeror's records.

(b)(1) Unlessrequired to be submitted on one of the ter-
mination forms specified in Subpart 49.6, the contracting
officer may require submission of cost or pricing datain the
format indicated in Table 15-2 of 15.408, specify an alter-
native format, or permit submission in the contractor’'s
format.

(2) Information other than cost or pricing data may be
submitted in the offeror's own format unless the contracting
officer decides that use of a specific format is essential and
the format has been described in the solicitation.

(3) Data supporting forward pricing rate agreements
or final indirect cost proposals shall be submitted in aform
acceptable to the contracting officer.

15.404 Proposal analysis.
15.404-1 Proposal analysistechniques.

(@) General. The objective of proposa analysis is to
ensure that the final agreed-to price is fair and reasonable.
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(1) The contracting officer isresponsible for evaluat-
ing the reasonableness of the offered prices. The analytical
techniques and procedures described in this subsection may
be used, singly or in combination with others, to ensure that
the final price is fair and reasonable. The complexity and
circumstances of each acquisition should determine the
level of detail of the analysis required.

(2) Price analysis shall be used when cost or pricing
data are not required (see paragraph (b) of this subsection
and 15.404-3).

(3) Cost analysis shall be used to evaluate the rea
sonableness of individual cost elements when cost or
pricing data are required. Price analysis should be used to
verify that the overall price offered is fair and reasonable.

(4) Cost analysis may also be used to evaluate infor-
mation other than cost or pricing data to determine cost
reasonableness or cost realism.

(5) The contracting officer may request the advice
and assistance of other expertsto ensure that an appropriate
analysisis performed.

(6) Recommendations or conclusions regarding the
Government’ s review or analysis of an offeror’s or contrac-
tor's proposal shall not be disclosed to the offeror or
contractor without the concurrence of the contracting offi-
cer. Any discrepancy or mistake of fact (such as
duplications, omissions, and errors in computation) con-
tained in the cost or pricing data or information other than
cost or pricing data submitted in support of a proposal shall
be brought to the contracting officer’s attention for appro-
priate action.

(7) TheAir ForceInstitute of Technology (AFIT) and
the Federal Acquisition Institute (FAI) jointly prepared a
five-volume set of Contract Pricing Reference Guides to
guide pricing and negotiation personnel. The five guides
are. | Price Anaysis, Il Quantitative Techniques for
Contract Pricing, 111 Cost Analysis, IV Advanced Issues in
Contract Pricing, and V Federal Contract Negotiation
Techniques. These references provide detailed discussion
and exampl es applying pricing policies to pricing problems.
They are to be used for instruction and professional guid-
ance. However, they are not directive and should be
considered informational only. They are available via the
internet at http://www.acg.osd.mil/dp/cpf.

(b) Priceanalysis. (1) Price analysis is the process of
examining and evaluating a proposed price without eval uat-
ing its separate cost elements and proposed profit.

(2) The Government may use various price analysis
techniques and procedures to ensure a fair and reasonable
price. Examples of such techniquesinclude, but are not lim-
ited to, the following:

(i) Comparison of proposed prices received in
response to the solicitation. Normally, adequate price com-
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profit is established by formula, asunder the fixed-price
incentive (firm target) contract (see 16.403-1 above).

(b) Application. A fixed-price incentive (successive tar-
gets) contract is appropriate when—

(1) Available cost or pricing information is not suffi-
cient to permit the negotiation of arealistic firm target cost
and profit before award;

(2) Sufficient information is available to permit nego-
tiation of initial targets; and

(3) There is reasonable assurance that additional reli-
able information will be available at an early point in the
contract performance so as to permit negotiation of either (i)
afirmfixed price or (ii) firm targets and aformulafor estab-
lishing final profit and price that will provide afair and
reasonable incentive. This additional informationis not lim-
ited to experience under the contract, itself, but may be
drawn from other contracts for the same or similar items.

(c) Limitations. This contract type may be used only
when—

(1) The contractor’s accounting system is adequate for
providing data for negotiating firm targets and arealistic
profit adjustment formula, as well as later negotiation of
final costs; and

(2) Cost or pricing information adequate for establish-
ing areasonable firm target cost is reasonably expected to be
available at an early point in contract performance.

(d) Contract schedule. The contracting officer shall spec-
ify in the contract schedule theinitial target cost, initial target
profit, and initial target price for each item subject to incen-
tive price revision.

16.404 Fixed-price contractswith award fees.

(a) Award-fee provisions may be used in fixed-price con-
tracts when the Government wishes to motivate a contractor
and other incentives cannot be used because contractor per-
formance cannot be measured objectively. Such contracts
shall—

(1) Establish afixed price (including normal profit)
for the effort. This pricewill be paid for satisfactory contract
performance. Award fee earned (if any) will be paid in addi-
tion to that fixed price; and

(2) Providefor periodic evaluation of the contractor’s
performance against an award-fee plan.

(b) A solicitation contemplating award of afixed-price
contract with award fee shall not be issued unless the fol-
lowing conditions exist:

(1) The administrative costs of conducting award-fee
evaluations are not expected to exceed the expected benefits;

(2) Procedures have been established for conducting
the award-fee evaluation;

(3) The award-fee board has been established; and

(4) Anindividual above the level of the contracting
officer approved the fixed-price-award-fee incentive.

16.405 Cost-reimbursement incentive contracts.

See 16.301 for requirements applicable to al cost-reim-
bursement contracts, for use in conjunction with the
following subsections.

16.405-1 Cost-plus-incentive-fee contracts.

(a) Description. The cost-plus-incentive-fee contract isa
cost-reimbursement contract that provides for the initially
negotiated fee to be adjusted later by aformula based on the
relationship of total allowable coststo total target costs. This
contract type specifies atarget cost, atarget fee, minimum
and maximum fees, and a fee adjustment formula. After con-
tract performance, the fee payable to the contractor is
determined in accordance with the formula. The formula
provides, within limits, for increasesin fee above target fee
when total allowable costs are less than target costs, and
decreasesin fee below target fee when total alowable costs
exceed target costs. Thisincrease or decreaseis intended to
provide an incentive for the contractor to manage the con-
tract effectively. When total allowable cost is greater than or
less than the range of costs within which the fee-adjustment
formula operates, the contractor is paid total allowable costs,
plus the minimum or maximum fee.

(b) Application. (1) A cost-plus-incentive-fee contract is
appropriate for services or development and test programs
when—

(i) Acost-reimbursement contract is necessary (see
16.301-2); and

(ii) A target cost and a fee adjustment formula can
be negotiated that are likely to motivate the contractor to
manage effectively.

(2) The contract may include technical performance
incentives when it is highly probable that the required devel-
opment of amajor system is feasible and the Government
has established its performance objectives, at least in genera
terms. This approach also may apply to other acquisitions, if
the use of both cost and technical performance incentivesis
desirable and administratively practical.

(3) The fee adjustment formula should provide an
incentive that will be effective over the full range of reason-
ably foreseeable variations from target cost. If a high
maximum fee is negotiated, the contract shall also provide
for alow minimum fee that may be a zero fee or, in rare
cases, ahegative fee.

(c) Limitations. No cost-plus-incentive-fee contract shall
be awarded unless al limitations in 16.301-3 are complied
with.

16.405-2 Cost-plus-awar d-fee contracts.

(a) Description. Acost-plus-award-fee contract is a cost-
reimbursement contract that provides for afee consisting of
(1) abase amount fixed at inception of the contract and (2)
an award amount that the contractor may earn in whole or in
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part during performance and that is sufficient to provide
motivation for excellence in such areas as quality, timeli-
ness, technical ingenuity, and cost-effective management.
The amount of the award fee to be paid is determined by the
Government’s judgmental evaluation of the contractor’s
performance in terms of the criteria stated in the contract.
This determination and the methodology for determining
the award fee are unilateral decisions made solely at the dis-
cretion of the Government.

(b) Application. (1) The cost-plus-award-fee contract is
suitable for use when—

(i) The work to be performed is such that it is nei-
ther feasible nor effective to devise predetermined objective
incentive targets applicable to cost, technical performance,
or schedule;

(ii) The likelihood of meeting acquisition objec-
tives will be enhanced by using a contract that effectively
motivates the contractor toward exceptional performance
and provides the Government with the flexibility to evalu-
ate both actual performance and the conditions under which
it was achieved; and

(iii) Any additional administrative effort and cost
required to monitor and evaluate performance are justified
by the expected benefits.

(2) The number of evaluation criteria and the require-
ments they represent will differ widely among contracts.
The criteria and rating plan should motivate the contractor
to improve performance in the areas rated, but not at the
expense of at least minimum acceptable performance in al
other areas.

(3) Cost-plus-award-fee contracts shall provide for
evaluation at stated intervals during performance, so that the
contractor will periodically be informed of the quality of its
performance and the areas in which improvement is
expected. Partial payment of fee shall generally correspond
to the evaluation periods. This makes effective the incentive
which the award fee can create by inducing the contractor to
improve poor performance or to continue good performance.

(c) Limitations. No cost-plus-award-fee contract shall be
awarded unless—

(1) All of the limitations in 16.301-3 are complied
with; and

(2) The contract amount, performance period, and
expected benefits are sufficient to warrant the additional
administrative effort and cost involved.

16.406 Contract clauses.

(& Insert the clause at 52.216-16, Incentive Price
Revision—Firm Target, in solicitations and contracts when
a fixed-price incentive (firm target) contract is contem-
plated. If the contract calls for supplies or services to be
ordered under a provisioning document or Government
option and the prices are to be subject to the incentive price
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revision under the clause, the contracting officer shall use
the clause with its Alternate |.

(b) Insert the clause at 52.216-17, Incentive Price
Revision—Successive Targets, in solicitations and contracts
when a fixed-price incentive (successive targets) contract is
contemplated. If the contract calls for supplies or servicesto
be ordered under a provisioning document or Government
option and the prices are to be subject to incentive price
revision under the clause, the contracting officer shall use
the clause with its Alternate I.

(c) The clause at 52.216-7, Allowable Cost and Payment,
is prescribed in 16.307(a) for insertion in solicitations and
contracts when a cost-plus-incentive-fee contract or a cost-
plus-award-fee contract is contemplated.

(d) The clause at 52.216-10, Incentive Feg, is prescribed
in 16.307(d) for insertion in solicitations and contracts when
a cost-plus-incentive-fee contract is contemplated.

(e) Insert an appropriate award-fee clause in solicitations
and contracts when an award-fee contract is contemplated,
provided that the clause—

(2) Is prescribed by or approved under agency acqui-
sition regulations;

(2) Is compatible with the clause at 52.216-7,
Allowable Cost and Payment; and

(3) Expressly provides that the award amount and the
award-fee determination methodology are unilateral deci-
sions made solely at the discretion of the Government.

Subpart 16.5—Indefinite-Delivery Contracts

16.500 Scope of subpart.

(@) This subpart prescribes policies and procedures for
making awards of indefinite-delivery contracts and estab-
lishes a preference for making multiple awards of
indefinite-quantity contracts.

(b) This subpart does not limit the use of other than com-
petitive procedures authorized by Part 6.

(c) Nothing in this subpart restricts the authority of the
General Services Administration (GSA) to enter into sched-
ule, multiple award, or task or delivery order contracts
under any other provision of law. Therefore, GSA regula
tions and the coverage for the Federal Supply Schedule
program in Subpart 8.4 and Part 38 take precedence over
this subpart.

(d) The statutory multiple award preference implemented
by this subpart does not apply to architect-engineer con-
tracts subject to the procedures in Subpart 36.6. However,
agencies are not precluded from making multiple awardsfor
architect-engineer services using the procedures in this sub-
part, provided the selection of contractors and placement of
orders are consistent with Subpart 36.6.
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16.501-1 Definitions.

As used in this subpart—

“Delivery order contract” means a contract for supplies
that does not procure or specify afirm quantity of supplies
(other than a minimum or maximum quantity) and that pro-
vides for the issuance of orders for the delivery of supplies
during the period of the contract.

“Task order contract” means a contract for services that
does not procure or specify afirm quantity of services (other
than a minimum or maximum quantity) and that provides
for the issuance of orders for the performance of tasks dur-
ing the period of the contract.

16.501-2 General.

(a) There are three types of indefinite-delivery contracts:
definite-quantity contracts, requirements contracts, and
indefinite-quantity contracts. The appropriate type of indef-
inite-delivery contract may be used to acquire supplies
and/or services when the exact times and/or exact quantities
of future deliveries are not known at the time of contract
award. Pursuant to 10 U.S.C. 2304d and section 303K of
the Federal Property and Administrative Services Act of
1949, requirements contracts and indefinite-quantity con-
tracts are also known as delivery order contracts or task
order contracts.

(b) The various types of indefinite-delivery contracts
offer the following advantages:

(2) All three types permit—

(i) Government stocks to be maintained at mini-
mum levels ; and
(it) Direct shipment to users.

(2) Indefinite-quantity contracts and requirements
contracts also permit—

(i) Flexibility in both quantities and delivery
scheduling; and

(ii) Ordering of supplies or services after require-
ments materialize.

(3) Indefinite-quantity  contracts  limit  the
Government’ s obligation to the minimum quantity specified
in the contract.

(4) Requirements contracts may permit faster deliver-
ies when production lead time is involved, because
contractors are usualy willing to maintain limited stocks
when the Government will obtain all of its actual purchase
requirements from the contractor.

(c) Indefinite-delivery contracts may provide for any
appropriate cost or pricing arrangement under Part 16. Cost or
pricing arrangements that provide for an estimated quantity of
supplies or services (e.g., estimated number of labor hours)
must comply with the appropriate procedures of this subpart.

16.502 Definite-quantity contracts.
(a) Description. A definite-quantity contract providesfor

delivery of a definite quantity of specific supplies or ser-
vices for a fixed period, with deliveries or performance to
be scheduled at designated locations upon order.
(b) Application. A definite-quantity contract may be

used when it can be determined in advance that—

(2) A definite quantity of supplies or services will be
required during the contract period; and

(2) The supplies or services are regularly available or
will be available after a short lead time.

16.503 Requirements contracts.

(a) Description. A requirements contract provides for
filling al actual purchase requirements of designated
Government activities for supplies or services during a
specified contract period, with deliveries or performance to
be scheduled by placing orders with the contractor.

(1) For the information of offerors and contractors,
the contracting officer shall state a redlistic estimated total
quantity in the solicitation and resulting contract. This esti-
mate is not a representation to an offeror or contractor that
the estimated quantity will be required or ordered, or that
conditions affecting regquirements will be stable or normal.
The contracting officer may obtain the estimate from
records of previous requirements and consumption, or by
other means, and should base the estimate on the most cur-
rent information available.

(2) The contract shall stete, if feasible, the maximum
limit of the contractor's obligation to deliver and the
Government’s obligation to order. The contract may also
specify maximum or minimum quantities that the
Government may order under each individual order and the
maximum that it may order during a specified period of
time.

(b) Application. A requirements contract may be appro-
priate for acquiring any supplies or services when the
Government anticipates recurring requirements but cannot
predetermine the precise quantities of supplies or services
that designated Government activities will need during a
definite period.

(c) Government property furnished for repair. When a
requirements contract is used to acquire work (e.g., repair,
modification, or overhaul) on existing items of Government
property, the contracting officer shall specify in the
Schedule that failure of the Government to furnish such
itemsin the amounts or quantities described in the Schedule
as “estimated” or “maximum” will not entitle the contractor
to any equitable adjustment in price under the Government
Property clause of the contract.

(d) Limitations on use of requirements contractsfor advi -
sory and assistance services. (1) Except as provided in
paragraph (d)(2) of this section, no solicitation for arequire-
ments contract for advisory and assistance services in
excess of three years and $10,000,000 (including all
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options) may be issued unless the contracting officer or
other official designated by the head of the agency deter-
mines in writing that the services required are so unique or
highly specialized that it is not practicable to make multiple
awards using the procedures in 16.504.

(2) Thelimitation in paragraph (d)(1) of thissectionis
not applicable to an acquisition of supplies or services that
includes the acquisition of advisory and assistance services,
if the contracting officer or other official designated by the
head of the agency determines that the advisory and assis-
tance services are necessarily incident to, and not a
significant component of, the contract.

16.504 Indefinite-quantity contracts.

(a) Description. An indefinite-quantity contract provides
for an indefinite quantity, within stated limits, of supplies or
services during a fixed period. The Government places
orders for individual requirements. Quantity limits may be
stated as number of units or as dollar values.

(1) The contract must require the Government to
order and the contractor to furnish at least a stated minimum
quantity of supplies or services. In addition, if ordered, the
contractor must furnish any additional quantities, not to
exceed the stated maximum. The contracting officer should
establish a reasonable maximum quantity based on market
research, trends on recent contracts for similar supplies or
services, survey of potential users, or any other rationa
basis.

(2) To ensure that the contract is binding, the mini-
mum quantity must be more than a nominal quantity, but it
should not exceed the amount that the Government is fairly
certain to order.

(3) The contract may aso specify maximum or mini-
mum quantities that the Government may order under each
task or delivery order and the maximum that it may order
during a specific period of time.

(4) A solicitation and contract for an indefinite quan-
tity must—

(i) Specify the period of the contract, including the
number of options and the period for which the Government
may extend the contract under each option;

(if) Specify the total minimum and maximum
quantity of supplies or servicesthe Government will acquire
under the contract;

(iii) Include a statement of work, specifications, or
other description, that reasonably describes the genera
scope, nature, complexity, and purpose of the supplies or
services the Government will acquire under the contract in
a manner that will enable a prospective offeror to decide
whether to submit an offer;

(iv) State the procedures that the Government will
use in issuing orders, including the ordering media, and, if
multiple awards may be made, state the procedures and
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selection criteria that the Government will use to provide
awardees a fair opportunity to be considered for each order
(see 16.505(b)(1));

(v) Include the name, address, telephone number,
facsimile number, and e-mail address of the agency task and
delivery order ombudsman (see 16.505(b)(5)) if multiple
awards may be made;

(vi) Include a description of the activities autho-
rized to issue orders; and

(vii) Include authorization for placing oral orders,
if appropriate, provided that the Government has estab-
lished procedures for obligating funds and that oral orders
are confirmed in writing.

(b) Application. Contracting officers may use an indefi-
nite-quantity contract when the Government cannot
predetermine, above a specified minimum, the precise
quantities of supplies or services that the Government will
reguire during the contract period, and it is inadvisable for
the Government to commit itself for more than a minimum
quantity. The contracting officer should use an indefinite-
quantity contract only when arecurring need is anticipated.

(c) Multiple award preference—(1) Planning the acqui -
sition. (i) Except for indefinite-quantity contracts for
advisory and assistance services as provided in paragraph
(c)(2) of this section, the contracting officer must, to the
maximum extent practicable, give preference to making
multiple awards of indefinite-quantity contracts under asin-
gle solicitation for the same or similar supplies or services
to two or more sources.

(ii)(A) The contracting officer must determine
whether multiple awards are appropriate as part of acquisi-
tion planning. The contracting officer must avoid situations
in which awardees specialize exclusively in one or a few
areas within the statement of work, thus creating the likeli-
hood that orders in those areas will be awarded on a
sole-source basis; however, each awardee need not be capa
ble of performing every requirement as well as any other
awardee under the contracts. The contracting officer should
consider the following when determining the number of
contracts to be awarded:

(1) The scope and complexity of the contract
reguirement.

(2) The expected duration and frequency of
task or delivery orders.

(3) The mix of resources a contractor must
have to perform expected task or delivery order require-
ments.

(4) The ability to maintain competition
among the awardees throughout the contracts period of per-
formance.

(B) The contracting officer must not use the
multiple award approach if—
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(1) Only one contractor is capable of provid-
ing performance at the level of quality required because the
supplies or services are unique or highly specialized;

(2) Based on the contracting officer’'s
knowledge of the market, more favorable terms and con-
ditions, including pricing, will be provided if a single
award is made;

(3) The expected cost of administration of
multiple contracts outweighs the expected benefits of mak-
ing multiple awards;

(4) The projected task orders are so inte-
grally related that only a single contractor can reasonably
perform the work;

(5) The total estimated value of the contract
isless than the simplified acquisition threshold; or

(6) Multiple awards would not be in the best
interests of the Government.

(C) The contracting officer must document the
decision whether or not to use multiple awardsin the acqui-
sition plan or contract file. The contracting officer may
determine that a class of acquisitions is not appropriate for
multiple awards (see Subpart 1.7).

(2) Contractsfor advisory and assistance services. (i)
Except as provided in paragraph (c)(2)(ii) of this section, if
an indefinite-quantity contract for advisory and assistance
services exceeds 3 years and $10 million, including all
options, the contracting officer must make multiple awards
unless—

(A) The contracting officer or other official des-
ignated by the head of the agency determines in writing, as
part of acquisition planning, that multiple awards are not
practicable. The contracting officer or other official must
determine that only one contractor can reasonably perform
the work because either the scope of work is unique or
highly specialized or the tasks so integrally related;

(B) The contracting officer or other official des-
ignated by the head of the agency determines in writing,
after the evaluation of offers, that only one offeror is capa-
ble of providing the services required at the level of quality
required; or

(C) Only one offer is received.

(i) The requirements of paragraph (c)(2)(i) of this
section do not apply if the contracting officer or other offi-
cial designated by the head of the agency determines that
the advisory and assistance services are incidental and not a
significant component of the contract.

16.505 Ordering.
(a) General. (1) The contracting officer does not synop-
size orders under indefinite-delivery contracts.
(2) Individual orders must clearly describe al services
to be performed or suppliesto be delivered. Orders must be

within the scope, period, and maximum value of the con-
tract.

(3) Performance-based work statements must be used
to the maximum extent practicable, if the contract isfor ser-
vices (see 37.102(a)).

(4) Orders may be placed by using any medium spec-
ified in the contract.

(5) Orders placed under indefinite-delivery contracts
must contain the following information:

(i) Date of order.

(i) Contract number and order number.

(iii) For supplies and services, contract item num-
ber and description, quantity, and unit price or estimated
cost or fee.

(iv) Delivery or performance schedule.

(v) Place of delivery or performance (including
consignes).

(vi) Any packaging, packing, and shipping instruc-
tions.

(vii) Accounting and appropriation data.

(viii) Method of payment and payment office, if
not specified in the contract (see 32.1110(€)).

(6) No protest under Subpart 33.1 is authorized in con-
nection with the issuance or proposed issuance of an order
under atask-order contract or delivery-order contract, except
for a protest on the grounds that the order increases the
scope, period, or maximum value of the contract (10 U.S.C.
2304c(d) and 41 U.S.C. 253j(d)).

(b) Orders under multiple award contracts—(1) Fair
opportunity. (i) The contracting officer must provide each
awardee a fair opportunity to be considered for each order
exceeding $2,500 issued under multiple delivery-order con-
tracts or multiple task-order contracts, except as provided
for in paragraph (b)(2) of this section.

(if) The contracting officer may exercise broad dis-
cretion in developing appropriate order placement
procedures. The contracting officer should keep submission
requirements to a minimum. Contracting officers may use
streamlined procedures, including oral presentations. In
addition, the contracting officer need not contact each of the
multiple awardees under the contract before selecting an
order awardee if the contracting officer has information
available to ensure that each awardee is provided a fair
opportunity to be considered for each order. The competi -
tion requirements in Part 6 and the policies in Subpart 15.3
do not apply to the ordering process. However, the con-
tracting officer must—

(A) Develop placement procedures that will
provide each awardee afair opportunity to be considered for
each order and that reflect the requirement and other aspects
of the contracting environment;

(B) Not use any method (such as alocation or
designation of any preferred awardee) that would not result
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in fair consideration being given to all awardees prior to
placing each order;

(C) Tailor the procedures to each acquisition;

(D) Include the procedures in the solicitation
and the contract; and

(E) Consider price or cost under each order as
one of the factors in the selection decision.

(iii) The contracting officer should consider the
following when devel oping the procedures:

(A)(1) Past performance on earlier orders under
the contract, including quality, timeliness and cost control.
(2) Potential impact on other orders placed
with the contractor.
(3) Minimum order requirements.
(B) Formal evaluation plans or scoring of
quotes or offers are not required.

(2) Exceptions to the fair opportunity process. The
only exceptions to the requirement to provide each awardee
afair opportunity to be considered for each order exceeding
$2,500 are—

(i) The agency need for the supplies or servicesis
S0 urgent that providing a fair opportunity would result in
unacceptable delays;

(ii) Only one awardee is capable of providing the
supplies or services required at the level of quality required
because the supplies or services ordered are unique or
highly specialized;

(iii) The order must be issued on a sole-source
basis in the interest of economy and efficiency as a logical
follow-on to an order already issued under the contract,
provided that all awardees were given a fair opportunity to
be considered for the original order; or

(iv) It is necessary to place an order to satisfy a
minimum guarantee.

(3) Pricing orders If the contract did not establish the
price for the supply or service, the contracting officer must
establish prices for each order using the policies and meth-
odsin Subpart 15.4.

(4) Decision documentation for orders The contract-
ing officer must document in the contract file the rationale
for placement and price of each order.

(5) Task and Delivery Order Ombudsman. The head
of the agency must designate a task-order contract and
delivery-order contract ombudsman. The ombudsman must
review complaints from contractors and ensure they are
afforded afair opportunity to be considered, consistent with
the procedures in the contract. The ombudsman must be a
senior agency official who isindependent of the contracting
officer and may be the agency’ s competition advocate.

(c) Limitation on ordering period for task-order con -
tracts for advisory and assistance services. (1) Except as
provided for in paragraphs (c)(2) and (c)(3), the ordering
period of a task-order contract for advisory and assistance
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services, including al options or modifications, normally
may not exceed 5 years.
(2) The 5-year limitation does not apply when—

(i) Alonger ordering period is specifically authorized
by astatute; or

(i) The contract is for an acquisition of supplies or
services that includes the acquisition of advisory and assis-
tance services and the contracting officer, or other official
designated by the head of the agency, determines that the
advisory and assistance services are incidental and not asig-
nificant component of the contract.

(3) The contracting officer may extend the contract on
a sole-source basis only once for a period not to exceed 6
monthsif the contracting officer, or other official designated
by the head of the agency, determines that—

(i) The award of afollow-on contract is delayed by
circumstances that were not reasonably foreseeable at the
time the initial contract was entered into; and

(if) The extension is necessary to ensure continuity
of services, pending the award of the follow-on contract.

16.506 Solicitation provisions and contract clauses.

(a) Insert the clause at 52.216-18, Ordering, in solicita |
tions and contracts when a definite-quantity contract, a
reguirements contract, or an indefinite-quantity contract is
contemplated.

(b) Insert a clause substantially the same as the clause at |
52.216-19, Order Limitations, in solicitations and contracts
when a definite-quantity contract, a requirements contract,
or an indefinite-quantity contract is contemplated.

(c) Insert the clause at 52.216-20, Definite Quantity, in |
solicitations and contracts when a definite-quantity contract
is contemplated.

(d)(2) Insert the clause at 52.216-21, Requirements, in |
solicitations and contracts when a requirements contract is
contemplated.

(2) If the contract is for nonpersonal services and
related supplies and covers estimated requirements that
exceed a specific Government activity’s internal capability
to produce or perform, use the clause with its Alternate |. |

(3) If the contract includes subsistence for both
Government use and resale in the same Schedule, and sim-
ilar products may be acquired on a brand-name basis, use|
the clause with its Alternate Il (but see paragraph (d)(5) of
this section).

(4) If the contract involves a partial small business
set-aside, use the clause with its Alternate |11 (but see para- |
graph (d)(5) of this section).

(5) If the contract—

(i) Includes subsistence for Government use and
resale in the same schedule and similar products may be
acquired on a brand-name basis; and
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(ii) Involves a partial small business set-aside, use
the clause with its Alternate IV.

(e) Insert the clause at 52.216-22, Indefinite Quantity, in
solicitations and contracts when an indefinite-quantity con-
tract is contemplated.

(f) Insert the provision at 52.216-27, Single or Multiple
Awards, in solicitations for indefinite-quantity contracts that
may result in multiple contract awards. Modify the provi-
sion to specify the estimated number of awards. Do not use
this provision for advisory and assistance services contracts
that exceed 3 years and $10 million (including al options).

(g) Insert the provision at 52.216-28, Multiple Awards for
Advisory and Assistance Services, in solicitations for task-
order contracts for advisory and assistance services that
exceed 3 years and $10 million (including all options), unless
a determination has been made under 16.504(c)(2)(i)(A).
Modify the provision to specify the estimated number of
awards.

Subpart 16.6—Time-and-Materials, Labor-
Hour, and Letter Contracts

16.601 Time-and-materialscontracts.

(8) Description. A time-and-materials contract provides
for acquiring supplies or services on the basis of —

(1) Direct labor hours at specified fixed hourly rates
that include wages, overhead, general and administrative
expenses, and profit; and

(2) Materials at cost, including, if appropriate, mate-
rial handling costs as part of material costs.

(b) Application. A time-and-materials contract may be
used only when it is not possible at the time of placing the
contract to estimate accurately the extent or duration of the
work or to anticipate costs with any reasonable degree of
confidence.

(1) Government surveillance. A time-and-materials
contract provides no positive profit incentive to the contrac-
tor for cost control or labor efficiency. Therefore,
appropriate Government surveillance of contractor perfor-
mance isrequired to give reasonable assurance that efficient
methods and effective cost controls are being used.

(2) Material handling costs. When included as part
of material costs, material handling costs shall include only
costs clearly excluded from the labor-hour rate. Material
handling costs may include all appropriate indirect costs
allocated to direct materials in accordance with the contrac-
tor’'s usual accounting procedures consistent with Part 31.

(3) Optional method of pricing material. When the
nature of the work to be performed reguires the contractor to
furnish material that it regularly sellsto the general publicin
the normal course of its business, the contract may provide
for charging material on abasis other than at cost if—

(i) The total estimated contract price does not
exceed $25,000 or the estimated price of material so charged
does not exceed 20 percent of the estimated contract price;

(ii) The material to be so charged is identified in
the contract;

(iii) No element of profit on material so chargedis
included as profit in the fixed hourly labor rates; and

(iv) The contract provides—

(A) That the price to be paid for such material
shall be based on an established catalog or list pricein effect
when materia is furnished, less al applicable discounts to
the Government; and

(B) That in no event shall the price exceed the
contractor’s sales price to its most-favored customer for the
same item in like quantity, or the current market price,
whichever is lower.

(c) Limitations. A time-and-materials contract may be
used (1) only after the contracting officer executes a deter-
mination and findings that no other contract typeis suitable;
and (2) only if the contract includes a ceiling price that the
contractor exceeds at its own risk. The contracting officer
shall document the contract fileto justify the reasonsfor and
amount of any subsequent change in the ceiling price.

16.602 Labor-hour contracts.

Description. A labor-hour contract is a variation of the
time-and-materials contract, differing only in that materials
are not supplied by the contractor. See 16.601(b) and
16.601(c) for application and limitations, respectively.

16.603 Letter contracts.

16.603-1 Description.

A letter contract is a written preliminary contractual
instrument that authorizes the contractor to begin immedi-
ately manufacturing supplies or performing services.

16.603-2 Application.

(@) A letter contract may be used when (1) the
Government’ s interests demand that the contractor be given
a binding commitment so that work can start immediately
and (2) negotiating a definitive contract is not possible in
sufficient time to meet the requirement. However, a letter
contract should be as complete and definite as feasible
under the circumstances.

(b) When a letter contract award is based on price com-
petition, the contracting officer shall include an overal
price ceiling in the letter contract.

(c) Each letter contract shall, asrequired by the clause at
52.216-25, Contract Definitization, contain a negotiated
definitization schedule including (1) dates for submission of
the contractor’s price proposal, required cost or pricing data,
and, if required, make-or-buy and subcontracting plans, (2)
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a date for the start of negotiations, and (3) atarget date for
definitization, which shall be the earliest practicable date for
definitization. The schedule will provide for definitization
of the contract within 180 days after the date of the letter
contract or before completion of 40 percent of the work to
be performed, whichever occurs first. However, the con-
tracting officer may, in extreme cases and according to
agency procedures, authorize an additional period. If, after
exhausting all reasonable efforts, the contracting officer and
the contractor cannot negotiate a definitive contract because
of failure to reach agreement as to price or fee, the clause at
52.216-25 requires the contractor to proceed with the work
and provides that the contracting officer may, with the
approval of the head of the contracting activity, determine a
reasonable price or fee in accordance with Subpart 15.4 and
Part 31, subject to appeal as provided in the Disputes clause.

(d) The maximum liability of the Government inserted
in the clause at 52.216-24, Limitation of Government
Liability, shall be the estimated amount necessary to cover
the contractor’s requirements for funds before definitiza-
tion. However, it shal not exceed 50 percent of the
estimated cost of the definitive contract unless approved in
advance by the official that authorized the letter contract.

(e) The contracting officer shall assign a priority rating
to the letter contract if it is appropriate under 11.604.

16.603-3 Limitations.

A letter contract may be used only after the head of the
contracting activity or a designee determines in writing that
no other contract is suitable. Letter contracts shall not—

(@) Commit the Government to a definitive contract
in excess of the funds available at the time the | etter contract
is executed;

(b) Be entered into without competition when com-
petition is required by Part 6; or

(c) Be amended to satisfy a new requirement unless
that requirement is inseparable from the existing letter con-
tract. Any such amendment is subject to the same
requirements and limitations as a new letter contract.

16.603-4 Contract clauses.

(&) The contracting officer shall include in each letter
contract the clauses required by this regulation for the type
of definitive contract contemplated and any additional
clauses known to be appropriate for it.

(b) In addition, the contracting officer shall insert the
following clauses in solicitations and contracts when a let-
ter contract is contemplated:

(1) The clause at 52.216-23, Execution and
Commencement of Work, except that this clause may be
omitted from letter contracts awarded on SF 26;
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(2) The clause a 52.216-24, Limitation of
Government Liability, with dollar amounts completed in a
manner consistent with 16.603-2(d); and

(3) The clause at 52.216-25, Contract Definitization,
with its paragraph (b) completed in a manner consistent
with 16.603-2(c). If, at the time of entering into the letter
contract, the contracting officer knows that the definitive
contract will be based on adequate price competition or will
otherwise meet the criteria of 15.403-1 for not requiring
submission of cost or pricing data, the words “and cost or
pricing data supporting its proposal” may be deleted from
paragraph (a) of the clause. If the letter contract is being
awarded on the basis of price competition, the contracting
officer shall use the clause with its Alternate I.

(c) The contracting officer shall also insert the clause at
52.216-26, Payments of Allowable Costs Before
Definitization, in solicitations and contracts if a cost-reim-
bursement definitive contract is contemplated, unless the
acquisition involves conversion, ateration, or repair of
ships.

Subpart 16.7—Agreements

16.701 Scope.

This subpart prescribes policies and procedures for
establishing and using basic agreements and basic ordering
agreements. (See 13.303 for blanket purchase agreements
(BPA's) and see 35.015(b) for additiona coverage of basic
agreements with educational institutions and nonprofit
organizations.)

16.702 Basic agreements.

(a) Description. A basic agreement is a written instru-
ment of understanding, negotiated between an agency or
contracting activity and a contractor, that (1) contains con-
tract clauses applying to future contracts between the parties
during its term and (2) contemplates separate future con-
tracts that will incorporate by reference or attachment the
required and applicable clauses agreed upon in the basic
agreement. A basic agreement is not a contract.

(b) Application. A basic agreement should be used
when a substantial number of separate contracts may be
awarded to a contractor during a particular period and sig-
nificant recurring negotiating problems have been
experienced with the contractor. Basic agreements may be
used with negotiated fixed-price or cost-reimbursement
contracts.

(1) Basic agreements shall contain—
(i) Clauses required for negotiated contracts by
statute, executive order, and this regulation; and
(ii) Other clauses prescribed in this regulation or
agency acquisition regulations that the parties agree to
include in each contract as applicable.
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(2) Each basic agreement shall provide for discontin-
uing its future applicability upon 30 days written notice by
either party.

(3) Each basic agreement shall be reviewed annually
before the anniversary of its effective date and revised as
necessary to conform to the requirements of this regulation.
Basic agreements may need to be revised before the annual
review due to mandatory statutory requirements. A basic
agreement may be changed only by modifying the agree-
ment itself and not by a contract incorporating the
agreement.

(4) Discontinuing or modifying a basic agreement
shall not affect any prior contract incorporating the basic
agreement.

(5) Contracting officers of one agency should obtain
and use existing basic agreements of another agency to the
maximum practical extent.

(c) Limitations. A basic agreement shall not—

(1) Cite appropriations or obligate funds;

(2) Stateor imply any agreement by the Government
to place future contracts or orders with the contractor; or

(3) Beused in any manner to restrict competition.

(d) Contracts incorporating basic agreements. (1)
Each contract incorporating a basic agreement shall include
a scope of work and price, delivery, and other appropriate
terms that apply to the particular contract. The basic agree-
ment shall be incorporated into the contract by specific
reference (including reference to each amendment) or by
attachment.

(2) The contracting officer shall include clauses per-
taining to subjects not covered by the basic agreement, but
applicable to the contract being negotiated, in the same
manner as if there were no basic agreement.

(3) If an exigting contract is modified to effect new
acquisition, the modification shall incorporate the most
recent basic agreement, which shall apply only to work
added by the modification, except that this action is not
mandatory if the contract or modification includes all
clauses required by statute, executive order, and this regula
tion as of the date of the modification. However, if it isin
the Government’s interest and the contractor agrees, the
maodification may incorporate the most recent basic agree-
ment for application to the entire contract as of the date of
the modification.

16.703 Basic ordering agreements.

(a) Description. A basic ordering agreement isawritten
instrument of understanding, negotiated between an agency;,
contracting activity, or contracting office and a contractor,
that contains (1) terms and clauses applying to future con-
tracts (orders) between the parties during its term, (2) a
description, as specific as practicable, of supplies or ser-
vices to be provided, and (3) methods for pricing, issuing,

and delivering future orders under the basic ordering agree-
ment. A basic ordering agreement is not a contract.

(b) Application. A basic ordering agreement may be
used to expedite contracting for uncertain requirements for
supplies or services when specific items, quantities, and
prices are not known at the time the agreement is executed,
but asubstantial number of requirementsfor the type of sup-
plies or services covered by the agreement are anticipated to
be purchased from the contractor. Under proper circum-
stances, the use of these procedures can result in economies
in ordering parts for equipment support by reducing admin-
istrative lead-time, inventory investment, and inventory
obsol escence due to design changes.

(c) Limitations. A basic ordering agreement shall not
state or imply any agreement by the Government to place
future contracts or orders with the contractor or be used in
any manner to restrict competition.

(1) Each basic ordering agreement shall—

(i) Describe the method for determining prices to
be paid to the contractor for the supplies or services,

(if) Include delivery terms and conditions or spec-
ify how they will be determined;

(iii) List one or more Government activities
authorized to issue orders under the agreement;

(iv) Specify the point a which each order
becomes a binding contract (e.g., issuance of the order,
acceptance of the order in a specified manner, or failure to
reject the order within a specified number of days);

(v) Provide that failure to reach agreement on
price for any order issued before its price is established (see
paragraph (d)(3) of this section) is a dispute under the
Disputes clause included in the basic ordering agreement;
and

(vi) If fast payment procedures will apply to
orders, include the special data required by 13.403.

(2) Each basic ordering agreement shall be reviewed
annually before the anniversary of its effective date and
revised as necessary to conform to the requirements of this
regulation. Basic ordering agreements may need to be
revised before the annual review due to mandatory statutory
regquirements. A basic ordering agreement shall be changed
only by modifying the agreement itself and not by individ-
ual orders issued under it. Modifying a basic ordering
agreement shall not retroactively affect orders previously
issued under it.

(d) Orders. A contracting officer representing any
Government activity listed in a basic ordering agreement
may issue orders for required supplies or services covered
by that agreement.

(1) Before issuing an order under a basic ordering
agreement, the contracting officer shall—

(i) Obtain competition in accordance with Part 6;
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(i) If the order is being placed after competition,
ensure that use of the basic ordering agreement is not prej-
udicial to other offerors; and

(iii) Sign or obtain any applicable justifications
and approvals, and any determination and findings, and
comply with other requirements in accordance with 1.602-
1(b), asif the order were a contract awarded independently
of a basic ordering agreement.

(2) Contracting officers shall—

(i) Issue orders under basic ordering agreements
on Optional Form (OF) 347, Order for Supplies or Services,
or on any other appropriate contractual instrument;

(i) Incorporate by reference the provisions of the
basic ordering agreement;

(iii) 1f applicable, cite the authority under 6.302 in
each order; and

(iv) Comply with 5.203 when synopsisis required
by 5.201.
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(3) The contracting officer shall neither make any
fina commitment nor authorize the contractor to begin
work on an order under a basic ordering agreement until
prices have been established, unless the order establishes a
ceiling price limiting the Government’s obligation and
either—

(i) The basic ordering agreement provides ade-
guate procedures for timely pricing of the order early in its
performance period; or

(if) The need for the supplies or services is com-
pelling and unusually urgent (i.e., when the Government
would be seriously injured, financially or otherwise, if the
requirement is not met sooner than would be possibleif prices
were established before the work began). The contracting
officer shall proceed with pricing as soon as practical. In no
event shall an entire order be priced retroactively.
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25.003 Definitions.

As used in this part—

“Canadian end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Canada; or

(2) Inthe case of an article that consistsin whole or in
part of materials from another country, has been
substantially transformed in Canadainto anew and different
article of commerce with a name, character, or use distinct
from that of the article or articles from which it was
transformed. The term refers to a product offered for
purchase under a supply contract, but for purposes of
calculating the value of the end product includes services
(except transportation services) incidental to the article,
provided that the value of those incidental services does not
exceed that of the article itself.

“Caribbean Basin country” means any of the following
countries:  Antigua and Barbuda, Aruba, Bahamas,
Barbados, Belize, British Virgin Islands, Costa Rica,
Dominica, El Salvador, Grenada, Guatemala, Guyana,
Haiti, Jamaica, Montserrat, Netherlands Antilles,
Nicaragua, Panama, St. Kitts and Nevis, St. Lucia, St.
Vincent and the Grenadines, Trinidad and Tobago.

“Caribbean Basin country end product” means an article
that—

(2) Iswholly the growth, product, or manufacture of a
Caribbean Basin country; or

(2) In the case of an article that consistsin whole or in
part of materials from another country, has been
substantially transformed in a Caribbean Basin country into
a new and different article of commerce with a name,
character, or use distinct from that of the article or articles
fromwhich it wastransformed. Theterm refersto aproduct
offered for purchase under a supply contract, but for
purposes of calculating the value of the end product
includes services (except transportation services) incidental
to the article, provided that the value of those incidental
services does not exceed that of the article itself. The term
excludes products that are excluded from duty-free
treatment for Caribbean countries under 19 U.S.C. 2703(b),
which presently are—

(i) Textiles and apparel articles that are subject to
textile agreements;

(i) Footwear, handbags, luggage, flat goods, work
gloves, and leather wearing apparel not designated as
eligible articles for the purpose of the Generalized System
of Preferences under Title V of the Trade Act of 1974;

(i) Tuna, prepared or preserved in any manner in
airtight containers;

(iv) Petroleum, or any product derived from
petroleum; and

(v) Watches and watch parts (including cases,
bracelets, and straps) of whatever type including, but not
limited to, mechanical, quartz digital, or quartz analog, if
such watches or watch parts contain any materia that isthe
product of any country to which the Harmonized Tariff
Schedule of the United States (HTSUS) column 2 rates of
duty apply.

“Civil aircraft and related articles” means—

(1) All aircraft other than aircraft to be purchased for
use by the Department of Defense or the U.S. Coast Guard,

(2) The engines (and parts and components for
incorporation into the engines) of these aircraft;

(3) Any other parts, components, and subassemblies
for incorporation into the aircraft; and

(4) Any ground flight simulators, and parts and
components of these simulators, for use with respect to the
aircraft, whether to be used as origina or replacement
equipment in the manufacture, repair, maintenance,
rebuilding, modification, or conversion of the aircraft and
without regard to whether the aircraft or articles receive
duty-free treatment under section 601(a)(2) of the Trade
Agreements Act.

“Construction material” means an article, material, or
supply brought to the construction site by a contractor or
subcontractor for incorporation into the building or work.
The term also includes an item brought to the site
preassembled from articles, materials, or supplies.
However, emergency life safety systems, such asemergency
lighting, fire alarm, and audio evacuation systems, that are
discrete systems incorporated into a public building or work
and that are produced as complete systems, are evaluated as
a single and distinct construction material regardless of
when or how the individual parts or components of those
systems are delivered to the construction site. Materials
purchased directly by the Government are supplies, not
construction material.

“Cost of components’ means—

(1) For components purchased by the contractor, the
acquisition cost, including transportation costs to the place
of incorporation into the end product (whether or not such
costs are paid to a domestic firm), and any applicable duty
(whether or not a duty-free entry certificate is issued); or

(2) For components manufactured by the contractor,
all costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1)
of this definition, plus allocable overhead costs, but
excluding profit. Cost of components does not include any
costs associated with the manufacture of the end product.

“Customs territory of the United States” means the
States, the District of Columbia, and Puerto Rico.

“Designated country” means any of the following
countries:
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Aruba Kiribati
Austria Korea, Republic of
Bangladesh Lesotho
Belgium Liechtenstein
Benin L uxembourg
Bhutan Malawi
Botswana Maldives
Burkina Faso Mali
Burundi Mozambique
Canada Nepal
Cape Verde Netherlands
Central African Niger

Republic

Chad Norway
Comoros Portugal
Denmark Rwanda
Djibouti Sao Tome and Principe
Equatorial Guinea SierralLeone
Finland Singapore
France Somalia
Gambia Spain
Germany Sweden
Greece Switzerland
Guinea TanzaniaU.R.
Guinea-Bissau Togo
Haiti Tuvalu
Hong Kong Uganda
Ireland United Kingdom
Israel Vanuatu
Italy Western Samoa
Japan Yemen

“Designated country end product” means an article

that—

(2) Iswholly the growth, product, or manufacture of a
designated country; or

(2) In the case of an article that consistsin whole or in
part of materials from another country, has been
substantially transformed in adesignated country into a new
and different article of commerce with a name, character, or
use distinct from that of the article or articles from which it
was transformed. The term refers to a product offered for
purchase under a supply contract, but for purposes of
calculating the value of the end product includes services
(except transportation services) incidental to the article,
provided that the value of those incidental services does not
exceed that of the article itself.

“Domestic construction material” means—

(1) An unmanufactured construction material mined
or produced in the United States; or

(2) A construction material manufactured in the
United States, if the cost of its components mined,
produced, or manufactured in the United States exceeds 50
percent of the cost of al its components. Components of
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foreign origin of the same class or kind for which
nonavailability determinations have been made are treated
as domestic.

“Domestic end product” means—

(1) An unmanufactured end product mined or
produced in the United States; or

(2) An end product manufactured in the United States,
if the cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the
cost of al its components. Components of foreign origin of
the same class or kind as those that the agency determines
are not mined, produced, or manufactured in sufficient and
reasonably available commercia quantities of a satisfactory
quality are treated as domestic. Scrap generated, collected,
and prepared for processing in the United States is
considered domestic.

“Domestic offer” means an offer of a domestic end
product. When the solicitation specifies that award will be
made on a group of line items, a domestic offer means an
offer where the proposed price of the domestic end products
exceeds 50 percent of the total proposed price of the group.

“Eligible offer” means an offer of an eligible product.
When the solicitation specifies that award will be made on
agroup of lineitems, an eligible offer means aforeign offer
where the combined proposed price of the eligible products
and the domestic end products exceeds 50 percent of the
total proposed price of the group.

“Eligible product” means a foreign end product that is
not subject to discriminatory treatment under either the Buy
American Act or the Balance of Payments Program, due to
applicability of atrade agreement to aparticular acquisition.

“Foreign construction material” means a construction
meateria other than a domestic construction material.

“Foreign contractor” means a contractor or subcontractor
organized or existing under the laws of a country other than
the United States.

“Foreign end product” means an end product other than
adomestic end product.

“Foreign offer” means any offer other than a domestic
offer.

“lsraeli end product” means an article that—

(1) I1s wholly the growth, product, or manufacture of
Israel; or

(2) In the case of an article that consistsin whole or in
part of materials from another country, has been
substantially transformed in Israel into a new and different
article of commerce with a name, character, or use distinct
from that of the article or articles from which it was
transformed.

“Mexican end product” means an article that—

(1) 1s wholly the growth, product, or manufacture of
Mexico; or
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contractor should have made the request before contract
award, the contracting officer may deny the request.

(b) The contracting officer must base evaluation of any
request for a determination regarding the inapplicability of
the Buy American Act made after contract award on
information required by paragraphs (c) and (d) of the
applicable clause at 52.225-9 or 52.225-11 and/or other
readily available information.

(c) If a determination, under 25.202(a), is made after
contract award that an exception to the Buy American Act
applies, the contracting officer must negotiate adequate
consideration and modify the contract to allow use of the
foreign construction material. When the basis for the
exception is the unreasonable price of a domestic
construction material, adequate consideration is at least the
differential established in 25.202(a) or in accordance with
agency procedures.

25.206 Noncompliance.

The contracting officer must—

(a) Review alegations of Buy American Act violations;

(b) Unless fraud is suspected, notify the contractor of the
apparent unauthorized use of foreign construction material
and request a reply, to include proposed corrective action;
and

(c) If the review reveals that a contractor or
subcontractor has used foreign construction material
without authorization, take appropriate action, including
one or more of the following:

(1) Process a determination concerning the
inapplicability of the Buy American Act in accordance with
25.205.

(2) Consider requiring the removal and replacement
of the unauthorized foreign construction material.

(3 If removal and replacement of foreign
construction material incorporated in a building or work
would be impracticable, cause undue delay, or otherwise be
detrimental to the interests of the Government, the
contracting officer may determinein writing that the foreign
construction material need not be removed and replaced. A
determination to retain foreign construction material does
not congtitute a determination that an exception to the Buy
American Act applies, and this should be stated in the
determination. Further, a determination to retain foreign
construction material does not affect the Government’ sright
to suspend or debar a contractor, subcontractor, or supplier
for violation of the Buy American Act, or to exercise other
contractual rights and remedies, such as reducing the
contract price or terminating the contract for default.

(4) If the noncompliance is sufficiently serious,
consider exercising appropriate contractua remedies, such
as terminating the contract for default. Also consider
preparing and forwarding a report to the agency suspending

or debarring official in accordance with Subpart 9.4. If the
noncompliance appears to be fraudulent, refer the matter to
other appropriate agency officials, such as the officer
responsible for criminal investigation.

Subpart 25.3—Balance of Payments Program

25.300 Scope of subpart.

This subpart provides policies and procedures
implementing the Balance of Payments Program. It applies
to contracts for the purchase of supplies for use outside the
United States, and contracts for construction, alteration, or
repair of any public building or public work outside the
United States.

25301 General.

The Balance of Payments Program restricts the purchase
of supplies that are not domestic end products, for use
outside the United States, and restricts the use of
construction materials that are not domestic, for
performance of construction contracts outside the United
States. Its restrictions are similar to those of the Buy
American Act. It uses the same definitions and evaluation
procedures, except that a 50 percent factor generaly is used
to determine unreasonable cost. Exceptions to the Balance
of Payments Program, especially for construction materials,
are generally determined prior to solicitation and
assignment of contracting responsibility. The contracting
officer must identify excepted supplies and construction
meaterialsin the contract.

25.302 Policy.

Except as provided in 25.303, acquire only domestic end
products for use outside the United States, and use only
domestic construction materials for construction, repair, or
maintenance of real property outside the United States.

25.303 Exceptions.

A foreign end product may be acquired for use outside
the United States, or aforeign construction material may be
used in construction outside the United States, without
regard to the restrictions of the Balance of Payments
Program if—

(a) The estimated cost of the end product does not exceed
the simplified acquisition threshold;

(b) The end product or construction material is listed at
25.104, or the head of the contracting activity determines
that arequirement—

(1) Can only be filled by a foreign end product or
construction material (see 25.103(b));

(2) Isfor end products or construction materials that,
by their nature or as a practical matter, can only be acquired
in the geographic area concerned, e.g., ice or books; or bulk
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material, such as sand, gravel, or other soil material, stone,
concrete masonry units, or fired brick; or

(3) Isfor perishable subsistence products and delivery
from the United States would significantly impair their
quality at the point of consumption;

(c) The acquisition of foreign end productsis required by
atreaty or executive agreement between governments;

(d) The end products are—

(1) Petroleum products; or
(2) For commissary resae;

(e) The end products are eligible products subject to the
Trade Agreements Act, NAFTA, or the Isragli Trade Act, or
the construction material is subject to the Trade Agreements
Act or NAFTA,;

(f) The cost of the domestic end product or construction
material (including transportation and handling costs)
exceeds the cost of the foreign end product or construction
material by more than 50 percent, or a higher percentage
specifically authorized by the head of the agency; or

(g) The head of the agency has determined that it is not
in the public interest to apply the restrictions of the Balance
of Payments Program to the end product or construction
material or that it is impracticable to apply the restrictions
of the Balance of Payments Program to the construction
material.

25.304 Procedures.

(a) Solicitation of offers. The contracting officer must
identify, in the solicitation, supplies and construction
materials known in advance to be excepted from the
procedures of this subpart.

(b) Evaluation of offers. The contracting officer must—

(1) Evauate offers for supplies in accordance with
Subpart 25.5; and

(2) Evaluate offers proposing foreign construction
material by using the procedures at 25.204, except that a
factor of 50 percent or a higher percentage (see 25.303(f))
must be applied to foreign construction material proposed
for exception from the requirements of the Balance of
Payments Program on the basis of unreasonable cost of
domestic construction materials.

(c) Other procedures for construction. For construction
contracts, the procedures at 25.203, 25.205, and 25.206, for
determinations and noncompliance under the Buy American
Act, ae aso applicable to determinations and
noncompliance under the Balance of Payments Program.

Subpart 25.4—Trade Agreements
25.400 Scope of subpart.

(@) This subpart provides policies and procedures
applicable to acquisitions that are subject to—
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(1) The Trade Agreements Act (the Agreement on
Government Procurement, as approved by Congress in the
Trade Agreements Act of 1979 (19 U.S.C. 2501, et seq.),
and as amended by the Uruguay Round Agreements Act
(Pub. L. 103-465));

(2) The Caribbean Basin Trade Initiative (the
determination of the U.S. Trade Representative that end
products granted duty-free entry from countries designated by
the President as beneficiaries under the Caribbean Basin
Economic Recovery Act (19 U.S.C. 2701, et seg.), with the
exception of the Dominican Republic and Honduras, must be
treated as eligible products under the Trade Agreements Act);

(3) NAFTA (the North American Free Trade
Agreement, as approved by Congressin the North American
Free Trade Agreement Implementation Act of 1993 (19
U.S.C. 3301 note));

(4) The Isradli Trade Act (the U.S.-Israel Free Trade
Area Agreement, as approved by Congress in the United
States-Israel Free Trade Area Implementation Act of 1985
(19 U.S.C. 2112 note)); or

(5) The Agreement on Trade in Civil Aircraft (U.S.
Trade Representative waiver of the Buy American Act for
signatories of the Agreement on Trade in Civil Aircraft, as
implemented in the Trade Agreements Act of 1979 (19
U.S.C. 2513)).

(b) For application of the trade agreements that are
unique to individual agencies, see agency regulations.

25.401 Exceptions.
(@) This subpart does not apply to—

(1) Acquisitions set aside for small businesses;

(2) Acquisitions of arms, ammunition, or war
materials, or purchases indispensable for national security
or for national defense purposes, including all services
purchased in support of military forces located oversess;

(3) Acquisitions of end products for resale;

(4) Acquisitions under Subpart 8.6, Acquisition from
Federal Prison Industries, Inc., and Subpart 8.7, Acquisition
from Nonprofit Agencies Employing People Who AreBlind
or Severely Disabled;

(5) Other acquisitions not using full and open
competition, if authorized by Subpart 6.2 or 6.3, when the
limitation of competition would preclude use of the
procedures of this subpart (but see 6.303-1(d)); or sole source
acquisitions justified in accordance with 13.501(a); and

(6) Acquisitions of the following excluded services:

(i) Automatic data processing (ADP)
telecommunications and transmission services, except
enhanced (i.e., value-added) telecommunications services.

(i) Research and devel opment.

(iii) Transportation services (including launching
services, but not including travel agent services).

(iv) Utility services.
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(b)(1) Other services not covered by the Trade
Agreements Act are—

(i) Dredging; and

(if) Management and operation contracts to certain
Government or privately owned facilities used for
Government purposes, including Federally Funded
Research and Development Centers (FFRDCSs).

(2) Other services not covered by NAFTA are—

(i) ADP teleprocessing and timesharing services
(D305), telecommunications network management services
(D316), automated news services, data services or other
information services (D317), and other ADP and
telecommunications services (D399) (Federal Service Code
from the Federal Procurement Data System Product/Service
Code Manual indicated in parentheses);

(it) Operation of al facilities by the Department of
Defense, Department of Energy, or the National Aeronautics
and Space Administration; and all Government-owned
research and development facilities or Government-owned
environmental laboratories,

(iif) Maintenance, repair, modification, rebuilding
and installation of equipment related to ships; and

(iv) Nonnuclear ship repair.

25402 General.

The trade agreements waive the applicability of the Buy
American Act or the Balance of Payments Program for
some foreign supplies and construction materials from
certain countries. The Trade Agreements Act and NAFTA
specify procurement procedures designed to ensure
farness. The value of the acquisition is a determining
factor in the applicability of the trade agreements. When
the restrictions of the Buy American Act or the Balance of
Payments Program are waived for ligible products, offers
of such products (eligible offers) receive equa
consideration with domestic offers. Under the Trade
Agreements Act, only U.S.-made end products or eligible
products may be acquired (also see 25.403(c)). See Subpart
25.5 for evaluation procedures for supply contracts subject
to trade agreements.

25.403 Trade AgreementsAct.
(@ General. The Agreement on Government
Procurement of the Trade Agreements Act—

(1) Waives application of the Buy American Act and
the Balance of Payments Program to the end products and
construction materials of designated countries,

(2) Prohibits discriminatory practices based on
foreign ownership;

(3) Restricts purchases to end products identified in
25.403(c);

(4) Requires certain procurement procedures designed
to ensure fairness (see 25.408).

(b) Thresholds. (1) Except as provided in 25.401, the
Trade Agreements Act appliesto an acquisition for supplies
or services if the estimated value of the acquisition is
$186,000 or more; the Trade Agreements Act applies to an
acquisition for construction if the estimated value of the
acquisition is $7,143,000 or more. These dollar thresholds
became effective January 1, 1998, and are subject to
revision by the U.S. Trade Representative approximately
every 2 years (see Executive Order 12260).

(2) To determine whether the Trade Agreements Act
applies to the acquisition of products by lease, rental, or
lease-purchase contract (including lease-to-ownership, or
lease-with-option-to purchase), calculate the estimated
acquisition value as follows:

(i) If afixed-term contract of 12 months or lessis
contemplated, use the total estimated value of the
acquisition.

(ii) If afixed-term contract of more than 12 months
is contemplated, use the total estimated vaue of the
acquisition plus the estimated residual value of the leased
equipment at the conclusion of the contemplated term of the
contract.

(iii) If an indefinite-term contract is contemplated,
use the estimated monthly payment multiplied by the total
number of monthsthat ordering would be possible under the
proposed contract, i.e., the initial ordering period plus any
optional ordering periods.

(iv) If there is any doubt as to the contemplated
term of the contract, use the estimated monthly payment
multiplied by 48.

(3) The estimated value includes the value of all
options.

(4) If, in any 12-month period, recurring or multiple
awards for the same type of product or products are
anticipated, use the total estimated value of these projected
awards to determine whether the Trade Agreements Act
applies. Do not divide any acquisition with the intent of
reducing the estimated value of the acquisition below the
dollar threshold of the Trade Agreements Act.

(c) Purchaserestriction (1) In acquisitions subject to the
Trade Agreements Act, acquire only U.S.-made end
products or eligible products (designated, Caribbean Basin,
or NAFTA country end products) unless offers for such end
products are either not received or are insufficient to fulfill
the requirements.

(2) Thisrestriction does not apply to purchases by the
Department of Defense from a country with which it has
entered into a reciprocal agreement, as provided in
departmental regulations.

25.404 Caribbean Basin Tradelnitiative.

Under the Caribbean Basin Trade Initiative, the United
States Trade Representative has determined that, for
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acquisitions subject to the Trade Agreements Act, Caribbean
Basin country end products must be treated as eligible
products. This determination is effective until September
30, 2000. The U.S. Trade Representative may extend these
dates through a document in the Federal Register.

25.405 North American Free Trade Agreement

(NAFTA).

(a) An acquisition of suppliesis not subject to NAFTA if
the estimated value of the acquisition is $25,000 or less. For
acquisitions subject to NAFTA, evaluate offers of NAFTA
country end products without regard to the restrictions of
the Buy American Act or the Balance of Payments Program,
except that for acquisitions with an estimated value of less
than $53,150, only Canadian end products are €ligible
products. Eligible products from NAFTA countries are
entitled to the nondiscriminatory treatment of the Trade
Agreements Act. NAFTA does not prohibit the purchase of
other foreign end products.

(b) NAFTA applies to construction materials if the
estimated value of the construction contract is $6,909,500
or more.

(c) The procedures in 25.408 apply to the acquisition of
NAFTA country services, other than services identified in
25.401. NAFTA country services are services provided by
a firm established in a NAFTA country under service
contracts with an estimated acquisition value of $53,150 or
more ($6,909,500 or more for construction).

25.406 |sraeli TradeAct.

Acquisitions of supplies by most agencies are subject to
the lsraeli Trade Act, if the estimated value of the
acquisition is $50,000 or more but does not exceed the
Trade Agreements Act threshold for supplies (see
25.403(b)(1)). Agencies other than the Department of
Defense, the Department of Energy, the Department of
Transportation, the Bureau of Reclamation of the
Department of the Interior, the Federal Housing Finance
Board, and the Office of Thrift Supervision must evaluate
offers of lIsraeli end products without regard to the
restrictions of the Buy American Act or the Balance of
Payments Program. The Israeli Trade Act does not prohibit
the purchase of other foreign end products.

25.407 Agreement on Tradein Civil Aircraft.

Under the authority of Section 303 of the Trade
Agreements Act, the U.S. Trade Representative has waived
the Buy American Act for civil aircraft and related articles,
that meet the substantial transformation test of the Trade
Agreements Act, from countries that are parties to the
Agreement on Trade in Civil Aircraft. Those countries are
Austria, Belgium, Bulgaria, Canada, Denmark, Egypt,
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Finland, France, Germany, Greece, Ireland, Italy, Japan,
Luxembourg, Macao, the Netherlands, Norway, Portugal,
Romania, Spain, Sweden, Switzerland, and the United
Kingdom.

25.408 Procedures.
(a) If the Trade Agreements Act or NAFTA applies (see
25.401), the contracting officer must—

(1) Comply with the requirements of 5.203,
Publicizing and response time;

(2) Comply with the requirements of 5.207,
Preparation and Transmittal of Synopses, including the
appropriate “Numbered Note” (5.207(e)(2)) for contracts
that are subject to the Trade Agreements Act;

(3) Not include technical requirementsin solicitations
solely to preclude the acquisition of eligible products;

(4) Specify in solicitations that offerors must submit
offers in the English language and in U.S. dollars (see
52.214-34, Submission of Offersin the English Language,
and 52.214-35, Submission of Offersin U.S. Currency, or
paragraph (c)(5) of 52.215-1, Instruction to Offerors—
Competitive Acquisitions); and

(5) Provide unsuccessful offerors from designated or
NAFTA countries notice in accordance with 14.409-1 or
15.503.

(b) See Subpart 25.5 for evaluation procedures and
examples.

Subpart 25.5—Evaluating Foreign Offers—
Supply Contracts

25,501 General.

The contracting officer—

(a) Must apply the evaluation procedures of this subpart
to each line item of an offer unless either the offer or the
solicitation specifies evaluation on a group basis (see
25.503);

(b) May rely on the offeror’s certification of end product
origin when evaluating a foreign offer;

(c) Must identify and reject offers of end products that
are prohibited or sanctioned in accordance with Subparts
25.6 and 25.7; and

(d) Must not use the Buy American Act and Balance of
Payments Program evaluation factors prescribed in this
subpart to provide a preference for one foreign offer over
another foreign offer.

25,502 Application.
(8 Unless otherwise specified in agency regulations,
perform the following steps in the order presented:
(1) Eliminate all offers or offerors that are
unacceptable for reasons other than price; eg.,
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“Unallowable cost” means any cost which, under the
provisions of any pertinent law, regulation, or contract,
cannot beincluded in prices, cost-reimbursements, or settle-
ments under a Government contract to which it is alocable.

“Variance” means the difference between a preestablished
measure and an actual measure.

“Weighted average cost” means an inventory costing
method under which an average unit cost is computed peri-
odically by dividing the sum of the cost of beginning
inventory plus the cost of acquisitions by the total number of
units included in these two categories.

31.002 Awvailability of accounting guide.

Contractors needing assistance in developing or improv-
ing their accounting systems and procedures may request a
copy of the guide entitled “Information for Contractors’
(DCAAP 7641.90). The guideisavailable from—

Headquarters, Defense Contract Audit Agency
Operating Administrative Office

8725 John J Kingman Road, Suite 2135

Fort Belvoir, VA 22060-6219

Telephone No. (703) 767-1066

Telefax No. (703) 767-1061.
Subpart 31.1—Applicability

31.100 Scope of subpart.

This subpart describes the applicability of the cost princi-
ples and procedures in succeeding subparts of this part to
various types of contracts and subcontracts. It also describes
the need for advance agreements.

31.101 Objectives.

In recognition of differing organizational characteristics,
the cost principles and procedures in the succeeding subparts
are grouped basically by organizational type; e.g., commer-
cia concerns and educational institutions. The overall
objectiveisto provide that, to the extent practicable, al orga-
nizations of similar types doing similar work will follow the
same cost principles and procedures. To achieve this unifor-
mity, individual deviations concerning cost principlesrequire
advance approva of the agency head or designee. Class
deviations for the civilian agencies require advance approval
of the Civilian Agency Acquisition Council. Classdeviations
for the National Aeronautics and Space Administration
require advance approval of the Associate Administrator for
Procurement. Class deviations for the Department of
Defense require advance approval of the Director of Defense
Procurement, Office of the Under Secretary of Defense for

I Acquisition, Technology, and Logistics.

31.102 Fixed-price contracts.

The applicable subparts of Part 31 shall be used in the
pricing of fixed-price contracts, subcontracts, and modifica-
tions to contracts and subcontracts whenever (@) cost analysis
is performed, or (b) afixed-price contract clause requires the
determination or negotiation of costs. However, application
of cost principles to fixed-price contracts and subcontracts
shall not be construed as a requirement to negotiate agree-
ments on individual elements of cost in arriving at agreement
on the total price. The final price accepted by the parties
reflects agreement only on the total price. Further, notwith-
standing the mandatory use of cost principles, the objective
will continue to be to negotiate prices that are fair and rea-
sonable, cost and other factors considered.

31.103 Contractswith commercial organizations.

This category includes al contracts and contract
modifications for supplies, services, or experimental, devel-
opmental, or research work negotiated with organizations
other than educational institutions (see 31.104), construction
and architect-engineer contracts (see 31.105), State and local
governments (see 31.107) and nonprofit organizations (see
31.108) on the basis of cost.

(& The cost principles and procedures in Subpart 31.2
and agency supplements shall be used in pricing negotiated
supply, service, experimental, developmental, and research
contracts and contract modifications with commercial organi-
zations whenever cost analysisis performed as required by
15.404-1(c).

(b) In addition, the contracting officer shall incorporate
the cost principles and proceduresin Subpart 31.2 and agency
supplements by reference in contracts with commercial orga-
nizations as the basis for—

(1) Determining reimbursable costs under—

(i) Cost-reimbursement contracts and cost-reim-
bursement subcontracts under these contracts performed by
commercial organizations and

(ii) The cost-reimbursement portion of time-and-
materials contracts except when materia is priced on abasis
other than at cost (see 16.601(b)(3));

(2) Negotiating indirect cost rates (see Subpart 42.7);

(3) Proposing, negotiating, or determining costs under
terminated contracts (see 49.103 and 49.113);

(4) Price revision of fixed-price incentive contracts
(see 16.204 and 16.403);

(5) Price redetermination of price redetermination
contracts (see 16.205 and 16.206); and

(6) Pricing changes and other contract modifications.

31.104 Contractswith educational institutions.

This category includes al contracts and contract modifi-
cations for research and development, training, and other
work performed by educational ingtitutions.

31-5
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(8 The contracting officer shall incorporate the cost
principles and procedures in Subpart 31.3 by referencein
cost-reimbursement contracts with educational institutions
asthe basis for—

(1) Determining reimbursable costs under the con-
tracts and cost-reimbursement subcontracts thereunder
performed by educational ingtitutions;

(2) Negotiating indirect cost rates; and

(3) Settling costs of cost-reimbursement terminated
contracts (see Subpart 49.3 and 49.109-7).

(b) The cost principlesin this subpart are to be used asa
guide in evaluating costs in connection with negotiating
fixed-price contracts and termination settlements.

31.105 Construction and architect-engineer contracts.

(8 This category includes all contracts and contract
modifications negotiated on the basis of cost with organiza-
tions other than educational institutions (see 31.104), State
and local governments (see 31.107), and nonprofit organiza-
tions except those exempted under OMB Circular A-122
(see 31.108) for construction management or construction,
alteration or repair of buildings, bridges, roads, or other
kinds of real property. It aso includes architect-engineer
contracts related to construction projects. It does not include
contracts for vessels, aircraft, or other kinds of personal
property.

(b) Except as otherwise provided in (d) of this section, the
cost principles and proceduresin Subpart 31.2 shdl beused in
the pricing of contracts and contract modificationsin this cat-
I egory if cost anadysisis performed as required by 15.404-1(c).

(c) Inaddition, the contracting officer shall incorporate
the cost principles and procedures in Subpart 31.2 (as modi-
fied by (d) of this section by reference in contractsin this
category as the basis for—

(1) Determining reimbursable costs under cost-reim-
bursement contracts, including cost-reimbursement
subcontracts thereunder;

(2) Negotiating indirect cost rates;

(3) Proposing, negotiating, or determining costs under
terminated contracts;

(4) Pricerevision of fixed-price incentive contracts;
and

(5) Pricing changes and other contract modifications.

(d) Except as otherwise provided in this paragraph (d), the
allowability of costsfor construction and architect-engineer
contracts shall be determined in accordance with Subpart
31.2.

(1) Because of widely varying factors such as the
nature, size, duration, and location of the construction pro-
ject, advance agreements as set forth in 31.109, for such
items as home office overhead, partners compensation,
employment of consultants, and equipment usage costs, are
particularly important in construction and architect-engi-

31-6 (FAC97-17)

neer contracts. When appropriate, they serve to express the
parties’ understanding and avoid possible subsequent dis-
putes or disallowances.

(2) “Construction equipment,” as used in this sec-
tion, means equipment (including marine equipment) in
sound workable condition, either owned or controlled by
the contractor or the subcontractor at any tier, or obtained
from a commercial rental source, and furnished for use
under Government contracts.

(i) Allowable ownership and operating costs shall
be determined as follows:

(A) Actual cost data shall be used when such
data can be determined for both ownership and operations
costs for each piece of equipment, or groups of similar ser-
ial or series equipment, from the contractor’s accounting
records. When such costs cannot be so determined, the con-
tracting agency may specify the use of a particular schedule
of predetermined rates or any part thereof to determine
ownership and operating costs of construction equipment
(see subdivisions (d)(2)(i)(B) and (C) of this section).
However, costs otherwise unallowable under this part shall
not become allowable through the use of any schedule (see
31.109(c)). For example, schedules need to be adjusted for
Government contract costing purposes if they are based on
replacement cost, include unallowable interest costs, or use
improper cost of money rates or computations. Contracting
officers should review the computations and factors
included within the specified schedule and ensure that
unallowable or unacceptably computed factors are not
allowed in cost submissions.

(B) Predetermined schedules of construction
equipment use rates (e.g., the Construction Equipment
Ownership and Operating Expense Schedule, published by
the U.S. Army Corps of Engineers, industry sponsored con-
struction equipment cost guides, or commercialy
published schedules of construction equipment use cost)
provide average ownership and operating rates for con-
struction equipment. The alowance for operating costs
may include costs for such items as fuel, filters, oil, and
grease; servicing, repairs, and maintenance; and tire wear
and repair. Costs of labor, mobilization, demobilization,
overhead, and profit are generally not reflected in sched-
ules, and separate consideration may be necessary.

(C) When a schedule of predetermined use
rates for construction equipment is used to determine direct
costs, all costs of equipment that are included in the cost
allowances provided by the schedule shall be identified and
eliminated from the contractor’s other direct and indirect
costs charged to the contract. If the contractor’ s accounting
system provides for site or home office overhead alloca-
tions, all costs which are included in the equipment
allowances may need to be included in any cost input base
before computing the contractor’ s overhead rate. In periods
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in the proposed advance payment clause, a copy (an outline)
of which is annexed to this authorization) (the following
terms.) [Insert the appropriate terms.] (All prior authoriza-
tions for advance payments under Contract No.

are superseded.)

[Sgnature]

[Name Typed]

[Title of Authorized Official]

[Each Findings, Determination, and Authorization shall be
individually prepared to fit the particular circumstances at

hand. Subparagraphs (a)(1), (2), (3) and (4) and para -
graphs (b) and (c) shall be used in each case. If the contract

is(a) for experimental, developmental or research work and

with a nonprofit educational or research institution, or (b)

only for management and operation of a Government-

owned plant, subparagraph (a)(5) should not be included.

If the advance payment is to be made without interest to the
contractor, include subparagraph (a)(6), (7), or (8). If any
advance payments have previously been authorized for the
contract, include the final sentence of paragraph (c). The
alternate parenthetical wording or other modifications may
be used as appropriate. The paragraphs actually used shall

be renumbered sequentially.]

(b) The contract or supplemental agreement requires
that amounts advanced to the Contractor be deposited sepa-
rate from the Contractor’s general or other funds, in a
Special Bank Account at a member bank of the Federal
Reserve System or any “insured” bank within the meaning
of the Act creating the Federal Deposit Insurance
Corporation (12 U.S.C. 1811). The parties agree to deposit
the amounts with the Bank, which meets the requirement.

(c) This Special Bank Account is designated
[Insert the contractor’s name],

[Insert the name of the Government agency]
Specia Bank Account.”

COVENANTS

In consideration of the foregoing, and for other good and
valuable considerations, the parties agree to the following
conditions:

(a8) The Government shall have alien on the credit bal-
ance in the account to secure the repayment of all advance
payments made to the Contractor. Thelien is paramount to
any lien or claim of the Bank regarding the account.

(b) TheBank isbound by the terms of the contract relat-
ing to the deposit and withdrawal of funds in the Special
Bank Account, but is not responsible for the application of
funds withdrawn from the account. The Bank shall act on
written directions from the Contracting Officer, the admin-
istering office, or aduly authorized representative of either.
The Bank isnot liable to any party to this agreement for any
action that complieswith the written directions. Any writ-
ten directions received by the Bank through the Contracting

32411 Agreement for special bank account.

i g ) Officer on [Insert the name of the agency]
The contracting officer snall use substantially the fol- stationery and purporting to be signed by, or by the direction
lowing form of agreement for a special bank account for of or duly authorized representative, shall

advance payments: be, asfar asthe rights, duties, and liabilities of the Bank are

AGREEMENT FOR SPECIAL BANK ACCOUNT

This agreement is entered into this day of

, 20___, between the United States of America,

(the Government), represented by the Contracting Officer
executing this agreement, [Insert the
name of the contractor], a [Insert the name of
the State of incorporation] corporation (the Contractor), and
, a banking corporation under the laws of

, located at (the Bank).
RECITALS
(@) Under date of , 20, the
Government and the Contractor entered into Contract
No. , or a related supplemental agreement,

providing for advance payments to the Contractor. A copy
of the advance payment terms was furnished to the Bank.

concerned, considered as being properly issued and filed
with the Bank by the [Insert the name
of the agency].

(c) The Government, or its authorized representatives,
shall have access to the books and records maintained by
the Bank regarding the Special Bank Account at all reason-
able times and for all reasonable purposes, including (but
not limited to), the inspection or copying of the books and
records and any and all pertinent memoranda, checks, cor-
respondence, or documents. The Bank shall preserve the
books and records for aperiod of 6 years after the closing of
this Special Bank Account.

(d) Inthe event of the service of any writ of attachment,
levy of execution, or commencement of garnishment pro-
ceedings regarding the Special Bank Account, the Bank will
promptly notify [Insert the name of the
administering office].
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(e) While this Special Bank Account exists, the Bank
shall inform the Government each month of the Bank’ s pub-
lished prime interest rate and changes to the rate during the
month. The Bank shall give this information to the
Contracting Officer on the last business day of the month.
[This covenant will not beincluded in Special Bank Account
Agreements covering interest-free advance payments.]

Each of the parties to this agreement has executed the
agreement on , 20

[Sgnatures and Official Titleg|

32412 Contract clause.

(@) The contracting officer shall insert the clause at
52.232-12, Advance Payments, in solicitations and con-
tracts under which the Government will provide advance
payments, except as provided in 32.412(b).

(b) If the agency desires to waive the countersignature
requirement because of the contractor’s financial strength,
good performance record, and favorable experience con-
cerning cost disallowances, the contracting officer shall use
the clause with its Alternate I.

(c) If acost-reimbursement contract is contemplated, the
contracting officer shall use the clause with its Alternate I1.

(d) If the agency considers a more rapid liquidation
appropriate, the contracting officer shall use the clause with
its Alternate I11.

(e) If the agency provides advance payments under the
contract at no interest to the prime contractor, the contract-
ing officer shall use the clause with its Alternate I V.

(f) If the requirement for a special bank account is elim-
inated in accordance with 32.409-3(e) or (g), the contracting
officer shall insert in the solicitation or contract the clause
set forth in Alternate V of 52.232-12, Advance Payments,
instead of the basic clause.

Subpart 32.5—Pr ogr ess Payments Based on
Costs

32.500 Scope of subpart.

This subpart prescribes policies, procedures, forms,
solicitation provisions, and contract clauses for providing
contract financing through progress payments based on
costs. This subpart does not apply to—

(8) Payments under cost-reimbursement contracts, but
see 32.110 for progress payments made to subcontractors
under cost-reimbursement prime contracts; or

(b) Contractsfor construction or for shipbuilding or ship
conversion, alteration, or repair, when the contracts provide
for progress payments based on a percentage or stage of
completion.
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32501 General.

Progress payments may be customary or unusual.
Customary progress payments are those made under the
general guidance in this subpart, using the customary
progress payment rate, the cost base, and frequency of pay-
ment established in the Progress Payments clause, and
either the ordinary liquidation method or the alternate
method as provided in subsections 32.503-8 and 32.503-9.
Any other progress payments are considered unusual, and
may be used only in exceptiona cases when authorized in
accordance with subsection 32.501-2.

32.501-1 Customary progress payment rates.

(8 The customary progress payment rate is 80 percent,
applicable to the total costs of performing the contract. The
customary rate for contracts with small business concernsis
85 percent.

(b) The contracting officer must—

(1) Consider any rate higher than those permitted in
paragraph (a) of this section an unusua progress payment;
and

(2) Not include a higher rate in a contract unless
advance agency approval is obtained as prescribed in
32.501-2.

(c) When advance payments and progress payments are
authorized under the same contract, the contracting officer
must not authorize a progress payment rate higher than the
customary rate.

(d) In accordance with 10 U.S.C. 2307(e)(2) and 41
U.S.C. 255, the limit for progress paymentsis 80 percent on
work accomplished under undefinitized contract actions.
The contracting officer must not authorize a higher rate
under unusual progress payments or other customary
progress payments for the undefinitized actions.

32.501-2 Unusual progress payments.

(@) The contracting officer may provide unusua
progress payments only if—

(1) The contract necessitates predelivery expendi-
tures that are large in relation to contract price and in
relation to the contractor’s working capital and credit;

(2) The contractor fully documents an actual need to
supplement any private financing available, including guar-
anteed loans; and

(3) Thecontractor’s request is approved by the head
of the contracting activity or a designee. In addition, see
32.502-2.

(b) The excess of the unusua progress payment rate
approved over the customary progress payment rate should
be the lowest amount possible under the circumstances.

(c) Progress payments will not be considered unusual
merely because they are on letter contracts or the definitive
contracts that supersede letter contracts.
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32.501-3 Contract price.

(a) For the purpose of making progress payments and
determining the limitation on progress payments, the con-
tract price shall be as follows:

(1) Under firm-fixed-price contracts, the contract
price isthe current contract price plus any unpriced modifi-
cations for which funds have been obligated.

(2) If the contract is redeterminable or subject to eco-
nomic price adjustment, the contract priceistheinitial price
until modified.

(3) Under a fixed-price incentive contract, the con-
tract price is the target price plus any unpriced
modifications for which funds have been obligated.
However, if the contractor’s properly incurred costs exceed
the target price, the contracting officer may provisionally
increase the price up to the ceiling or maximum price.

(4) Under a letter contract, the contract price is the
maximum amount obligated by the contract as modified.

(5) Under an unpriced order issued against a basic
ordering agreement, the contract price is the maximum
amount obligated by the order, as modified.

(6) Any portion of the contract specifically providing
for reimbursement of costs only shall be excluded from the
contract price.

(b) The contracting officer shall not make progress pay-
ments or increase the contract price beyond the funds
obligated under the contract, as amended.

32.501-4 [Reserved]

32.501-5 Other protectiveterms.

If the contracting officer considers it necessary for pro-
tection of the Government’s interest, protective terms such
as the following may be used in addition to the Progress
Payments clause of the contract:

(a) Personal or corporate guarantees.

(b) Subordinations or standbys of indebtedness.

(c) Specia bank accounts.

(d) Protective covenants of the kinds in paragraph (p) of
the clause at 52.232-12, Advance Payments.

(e) A provision, included in the solicitation and resultant
contract when first article testing is required (see
Subpart 9.3), limiting progress payments on first article
work by a stated amount or percentage.

32.502 Preaward matters.

This section covers matters that generally are relevant
only before contract award. This does not preclude taking
actions discussed here after award, if appropriate; e.g.,
postaward addition of a Progress Payments clause for con-
sideration.

32.502-1 Useof customary progress payments.

The contracting officer may use a Progress Payments
clause in solicitations and contracts, in accordance with this
subpart. The contracting officer must reject as nonrespon-
sive bids conditioned on progress payments when the
solicitation did not provide for progress payments.

32.502-2 Contract finance office clearance.

The contracting officer shall obtain the approval of the
contract finance office or other offices designated under
agency procedures before taking any of the following
actions:

(a) Providing a progress payment rate higher than the
customary rate (see 32.501-1).

(b) Deviating from the progress payments terms pre-
scribed in this part.

(c) Providing progress payments to a contractor—

(1) Whose financia condition isin doubt;

(2) Who has had an advance payment request or loan
guarantee denied for financial reasons (or approved but
withdrawn or lapsed) within the previous 12 months; or

(3) Who is named in the consolidated list of contrac-
tors indebted to the United States (known commonly as the
“Hold-up List").

32.502-3 Solicitation provisions.

(a8 The contracting officer shall insert the provision at
52.232-13, Notice of Progress Payments, in invitations for
bids and requests for proposals that include a Progress
Payments clause.

(b)(1) Under the authority of the statutes cited in 32.101,
an invitation for bids may restrict the availability of
progress payments to small business concerns only.

(2) The contracting officer shall insert the provision
at 52.232-14, Notice of Availability of Progress Payments
Exclusively for Small Business Concerns, in invitations for
bidsif it is anticipated that—

(i) Both small business concerns and others may
submit bids in response to the same invitation and

(if) Only the small business bidders would need
progress payments.

(c) The contracting officer shall insert the provision at
52.232-15, Progress Payments Not Included, in invitations
for bids if the solicitation will not contain one of the provi-
sions prescribed in paragraphs (@) and (b) of this section.

32.502-4 Contract clauses.
(a)(2) Insert the clause at 52.232-16, Progress Payments,
in—
(i) Solicitations that may result in contracts pro-
viding for progress payments based on costs; and
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(if) Fixed-price contracts under which the
Government will provide progress payments based on costs.
(2) If advance agency approva has been given in
accordance with 32.501-1, the contracting officer may sub-
gtitute a different customary rate for other than small
business concerns for the progress payment and liquidation
rate indicated.

(3) If an unusua progress payment rate is approved
for the prime contractor (see 32.501-2), substitute the
approved rate for the customary rate in paragraphs (a)(1),
| (@(6), and (b) of the clause.

(4) If the liquidation rate is changed from the custom-
ary progress payment rate (see 32.503-8 and 32.503-9),
substitute the new rate for the rate in paragraphs (a)(1),
| (8)(6), and (b) of the clause.

(5) If an unusual progress payment rate is approved
for a subcontract (see 32.504(c) and 32.501-2), modify
paragraph (j)(6) of the clause to specify the new rate, the
name of the subcontractor, and that the new rate shall be
used for that subcontractor in lieu of the customary rate.

(b) If the contractor is a small business concern, use the
clause with its Alternate 1.

(c) If the contract is aletter contract, use the clause with
itsAlternate I1.

(d) If the contractor is not a small business concern, and
progress payments are authorized under an indefinite-deliv-
ery contract, basic ordering agreement, or their equivalent,
use the clause with its Alternate I11.

(e) If the nature of the contract necessitates separate
progress payment rates for portions of work that are clearly
severable and accounting segregation would be maintained
(e.g., annual production requirements), describe the appli-
cation of separate progress payment rates in a
supplementary special provision within the contract. The
contractor must submit separate progress payment requests
and subsequent invoices for the severable portions of work
in order to maintain accounting integrity.

32503 Postaward matters.

This section covers matters that are generally relevant
only after award of a contract. This does not preclude tak-
ing actions discussed here before award, if appropriate; e.g.,
preaward review of accounting systems and controls.

32.503-1 Contractor requests.

Each contractor request for progress payment must—

(a) Be submitted on Standard Form 1443, Contractor’s
Request for Progress Payment, in accordance with the form
instructions and the contract terms;

(b) Include any additional information reasonably
requested by the contracting officer; and
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(c) Be $2,500 or more, unless agency procedures autho-
rize alower amount.

32.503-2 Supervision of progress payments.

(@) The extent of progress payments supervision, by
prepayment review or periodic review, should vary
inversely with the contractor’'s experience, performance
record, reliability, quality of management, and financial
strength, and with the adequacy of the contractor’s account-
ing system and controls. Supervision shall be of akind and
degree sufficient to provide timely knowledge of the need
for, and timely opportunity for, any actions necessary to
protect Government interests.

(b) The administering office must keep itself informed
of the contractor’s overall operations and financia condi-
tion, since difficulties encountered and losses suffered in
operations outside the particular progress payment contract
may affect adversely the performance of that contract and
the liquidation of the progress payments.

(c) For contracts with contractors—

(1) Whose financial condition is doubtful or not
strong in relation to progress payments outstanding or to be
outstanding;

(2) With management of doubtful capacity;

(3) Whose accounting controls are found by experi-
ence to be weak; or

(4) Experiencing substantial difficulties in perfor-
mance, full information on progress under the contract
involved (including the status of subcontracts) and on the
contractor’s other operations and overall financial condition
should be obtained and analyzed frequently, with aview to
protecting the Government’ sinterests better and taking such
action as may be proper to make contract performance more
certain.

(d) So far as practicable, all cost problems, particularly
those involving indirect costs, that are likely to create dis-
agreements in future administration of the contract should
be identified and resolved at the inception of the contract
(see 31.109).

32.503-3 Initiation of progress paymentsand review of
accounting system.

(@) For contractors that the administrative contracting
officer (ACO) has found by previous experience or recent
audit review (within the last 12 months) to be—

(1) Reliable, competent, and capable of satisfactory
performance;

(2) Possessed of an adequate accounting system and
controls; and

(3) In sound financial condition, progress payments
in amounts requested by the contractor should be approved
as a matter of course.
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32.801 Definitions.

“Assignment of claims,” as used in this subpart, means
the transfer or making over by the contractor to a bank, trust
company, or other financing institution, as security for a
loan to the contractor, of its right to be paid by the
Government for contract performance.

“Designated agency,” as used in this subpart, means any
department or agency of the executive branch of the United
States Government (see 32.803(d)).

“No-setoff commitment,” as used in this subpart, means
acontractual undertaking that, to the extent permitted by the
Act, payments by the designated agency to the assignee
under an assignment of claims will not be reduced to liqui-
date the indebtedness of the contractor to the Government.

32.802 Conditions.

Under the Assignment of Claims Act, a contractor may
assign moneys due or to become due under a contract if all
the following conditions are met:

(a) The contract specifies payments aggregating $1,000
or more.

(b) Theassignment is made to a bank, trust company, or
other financing institution, including any Federal lending
agency.

(c) The contract does not prohibit the assignment.

(d) Unless otherwise expressly permitted in the contract,
the assignment—

(1) Covers al unpaid amounts payable under the
contract;

(2) Ismade only to one party, except that any assign-
ment may be made to one party as agent or trustee for two
or more parties participating in the financing of the contract;
and

(3) Isnot subject to further assignment.

(e) The assignee sends a written notice of assignment
together with a true copy of the assignment instrument to
the—

(1) Contracting officer or the agency head;

(2) Surety on any bond applicable to the contract; and

(3) Disbursing officer designated in the contract to
make payment.

32.803 Pdlicies.

(8 Any assignment of claims that has been made under
the Act to any type of financing institution listed in
32.802(b) may thereafter be further assigned and reassigned
to any such ingtitution if the conditionsin 32.802(d) and (e)
continue to be met.

(b) A contract may prohibit the assignment of claims if
the agency determines the prohibition to be in the
Government’ s interest.

(c) Under arequirements or indefinite quantity type con-
tract that authorizes ordering and payment by multiple

Government activities, amounts due for individual orders
for $1,000 or more may be assigned.

(d) Any contract of a designated agency (see FAR
32.801), except a contract under which full payment has
been made, may include a no-setoff commitment only when
a determination of need is made by the head of the agency,
in accordance with the Presidential delegation of authority
dated October 3, 1995, and after such determination has been
published in the Federal Register. The Presidential delega-
tion makes such determinations of need subject to further
guidance issued by the Office of Federal Procurement
Policy. The following guidance has been provided:

Use of the no-setoff provision may be appropriate to
facilitate the national defense; in the event of anationa
emergency or natural disaster; or when the use of the
no-setoff provision may facilitate private financing of
contract performance. However, in the event an
offeror is significantly indebted to the United States,
the contracting officer should consider whether the
inclusion of the no-setoff commitment in a particular
contract isin the best interests of the United States. In
such an event, the contracting officer should consult
with the Government officer(s) responsible for collect-
ing the debt(s).

(e) When an assigned contract does not include a no-
setoff commitment, the Government may apply against
payments to the assignee any liability of the contractor to
the Government arising independently of the assigned con-
tract if the liability existed at the time notice of the
assignment was received even though that liability had not
yet matured so as to be due and payable.

32.804 Extent of assignee’sprotection.

(@ No payments made by the Government to the
assignee under any contract assigned in accordance with the
Act may be recovered on account of any liability of the con-
tractor to the Government. Thisimmunity of the assigneeis
effective whether the contractor’s liability arises from or
independently of the assigned contract.

(b) Except as provided in paragraph (c) of this section,
theinclusion of ano-setoff commitment in an assigned con-
tract entitles the assignee to receive contract payments free
of reduction or setoff for—

(1) Any liability of the contractor to the Government
arising independently of the contract; and
(2) Any of the following liabilities of the contractor
to the Government arising from the assigned contract:
(i) Renegotiation under any statute or contract
clause.
(i) Fines.
(iii) Pendlties, exclusive of amounts that may be
collected or withheld from the contractor under, or for fail-
ure to comply with, the terms of the contract.
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(iv) Taxesor socia security contributions.
(v) Withholding or nonwithholding of taxes or
social security contributions.

(c) In some circumstances, a setoff may be appropriate
even though the assigned contract includes a no-setoff com
mitment; e.g.—

(1) When the assignee has neither made aloan under
the assignment nor made a commitment to do so; or

(2) To the extent that the amount due on the contract
exceeds the amount of any loans made or expected to be
made under a firm commitment for financing.

32.805 Procedure.
(a) Assignments. (1) Assignments by corporations

shall be—

(i) Executed by an authorized representative;

(ii) Attested by the secretary or the assistant secre-
tary of the corporation; and

(iii) Impressed with the corporate seal or accompa
nied by a true copy of the resolution of the corporation’s
board of directors authorizing the signing representative to
execute the assignment.

(2) Assignments by a partnership may be signed by
one partner, if the assignment is accompanied by adequate
evidence that the signer is a general partner of the partner-
ship and is authorized to execute assignments on behalf of
the partnership.

(3) Assignments by an individual shall be signed by
that individual and the signature acknowledged before a
notary public or other person authorized to administer oaths.

(b) Filing. The assignee shall forward to each party
specified in 32.802(e) an origina and three copies of the
notice of assignment, together with one true copy of the
instrument of assignment. The true copy shall be a certified
duplicate or photostat copy of the original assignment.

(c) Format for notice of assignment. Thefollowingisa
suggested format for use by an assignee in providing the
notice of assignment required by 32.802(e).

NOTICE OF ASSIGNMENT

To: [Address to one of the parties

specified in 32.802(€)].

This has reference to Contract No. dated
, entered into between [Contractor’s

name and addresg and [Government agency,

name of office, and address], for [Describe

nature of the contract].

Moneys due or to become due under the contract
described above have been assigned to the under-
signed under the provisions of the Assignment of
Claims Act of 1940, as amended, 31 U.S.C. 3727,
41 U.S.C. 15.
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A true copy of theinstrument of assignment executed
by the Contractor on [Date], is
attached to the original notice.

Payments due or to become due under this contract
should be made to the undersigned assignee.

Please return to the undersigned the three enclosed
copies of this notice with appropriate notations show-
ing the date and hour of receipt, and signed by the
person acknowledging receipt on behaf of the
addressee.

Very truly yours,

[Name of Assignes]
By

[Signature of Signing Officer]

[Title of Sgning Officer]

[Address of Assigneg]

ACKNOWLEDGEMENT

Receipt is acknowledged of the above notice and of a
copy of the instrument of assignment. They were
received (am.) (p.m.) on , 20

[Sgnature]

[Title]

On behalf of

[Name of Addressee of this Notice]

(d) Examination by the Government. In examining and
processing notices of assignment and before acknowledging
their receipt, contracting officers should assure that the fol-
lowing conditions and any additional conditions specifiedin
agency regulations, have been met:

(1) The contract has been properly approved and exe-
cuted.

(2) The contract is one under which claims may be
assigned.

(3) The assignment covers only money due or to
become due under the contract.

(e) Release of assignment. (1) A release of an assign-
ment is required whenever—

(i) There has been a further assignment or reas-
signment under the Act; or

(if) The contractor wishesto reestablish itsright to
receive further payments after the contractor's obligationsto
the assignee have been satisfied and a balance remains due
under the contract.
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37.000 Scope of part.

This part prescribes policy and procedures that are spe-
cific to the acquisition and management of services by
contract. This part applies to al contracts for services
regardless of the type of contract or kind of service being
acquired. This part requires the use of performance-based
contracting to the maximum extent practicable and pre-
scribes policies and procedures for use of
performance-based contracting methods (see Subpart 37.6).
Additional guidance for research and development services
is in Part 35; architect-engineering services is in Part 36;
information technology isin Part 39; and transportation ser-
vicesisin Part 47. Parts 35, 36, 39, and 47 take precedence
over this part in the event of inconsistencies. This part
includes, but is not limited to, contracts for services to
which the Service Contract Act of 1965, as amended,
applies (see Subpart 22.10).

Subpart 37.1—Service Contracts—Gener al

37.101 Déefinitions.

“Child care services’ means child protective services
(including the investigation of child abuse and neglect
reports), social services, health and mental health care, child
(day) care, education (whether or not directly involved in
teaching), foster care, residential care, recreational or reha-
bilitative programs, and detention, correctional, or
treatment services.

“Nonpersonal services contract” means a contract under
which the personnel rendering the services are not subject,
either by the contract’ s terms or by the manner of its admin-
istration, to the supervision and control usually prevailingin
relationships between the Government and its employees.

“Performance-based contracting” means structuring all
aspects of an acquisition around the purpose of the work to
be performed as opposed to either the manner by which the
work is to be performed or broad and imprecise statements
of work.

“Personal services contract” means a contract that, by its
express terms or as administered, makes the contractor per-
sonnel appear, in effect, Government employees (see
37.104).

37-1



37.102

FEDERALACQUISITION REGULATION

“Service contract” means a contract that directly engages
the time and effort of a contractor whose primary purposeis
to perform an identifiable task rather than to furnish an end
item of supply. A service contract may be either a nonper-
sonal or persona contract. It can also cover services
performed by either professional or nonprofessional person-
nel whether on an individual or organizational basis. Some
of the areas in which service contracts are found include the
following:

(a8 Maintenance, overhaul, repair, servicing, rehabil-
itation, salvage, modernization, or modification of supplies,
systems, or equipment.

(b) Routine recurring maintenance of real property.

(c) Housekeeping and base services.

(d) Advisory and assistance services.

(e) Operation of Government-owned equipment
facilities, and systems.

(f) Communications services.

(g) Architect-Engineering (see Subpart 36.6).

(h) Transportation and related services (see Part 47).

(i) Research and development (see Part 35).

37.102 Policy.

(8) Agencies shall use performance-based contracting
methods (see Subpart 37.6), to the maximum extent practi-
cable, for the acquisition of services, including those
acquired under supply contracts, except—

(1) Architect-engineer services acquired in accor-
dance with 40 U.S.C. 541-544, as amended (see Part 36);

(2) Construction (see Part 36);

(3) Utility services (see Part 41); or

(4) Services that are incidental to supply purchases.

(b) Agencies shall generally rely on the private sector
for commercial services (see OMB Circular No. A-76,
Performance of Commercial Activities and Subpart 7.3).

(c) Agencies shall not award a contract for the perfor-
mance of an inherently governmental function (see
Subpart 7.5).

(d) Non-personal service contracts are proper under
general contracting authority.

(e) Agency program officials are responsible for accu-
rately describing the need to be filled, or problem to be
resolved, through service contracting in a manner that
ensures full understanding and responsive performance by
contractors and, in so doing, should obtain assistance from
contracting officials, as needed.

(f) Agencies shall establish effective management prac-
tices in accordance with Office of Federal Procurement
Policy (OFPP) Policy Letter 93-1, Management Oversight
of Service Contracting, to prevent fraud, waste, and abusein
service contracting.
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(g) Servicesareto be obtained in the most cost-effective
manner, without barriers to full and open competition, and
free of any potential conflicts of interest.

(h) Agencies shall ensure that sufficiently trained and
experienced officials are available within the agency to
manage and oversee the contract administration function.

37.103 Contracting officer responsibility.

(@) The contracting officer is responsible for ensuring
that a proposed contract for servicesis proper. For this pur-
pose the contracting officer shall—

(1) Determine whether the proposed service is for a
persona or nonpersonal services contract using the defini-
tionsin 37.101 and the guidelinesin 37.104;

(2) Indoubtful cases, obtain the review of legal coun-
sel; and

(3) Document the file (except as provided in para-
graph (b) of this section) with—

(i) The opinion of legal counsd, if any,

(if) A memorandum of the facts and rational e sup-
porting the conclusion that the contract does not violate the
provisions in 37.104(b), and

(iii) Any further documentation that the contract-
ing agency may require.

(b) Nonpersonal services contracts are exempt from the
requirements of subparagraph (a)(3) of this section.

(c) Ensure that performance-based contracting methods
are used to the maximum extent practicable when acquiring
services.

(d) Ensure that contracts for child care services include
requirements for criminal history background checks on
employees who will perform child care services under the
contract in accordance with 42 U.S.C. 13041, as amended,
and agency procedures.

37.104 Personal services contracts.

(@) Asindicated in 37.101, a persona services contract
is characterized by the employer-employee relationship it
creates between the Government and the contractor’s per-
sonnel. The Government is normally required to obtain its
employees by direct hire under competitive appointment or
other procedures required by the civil service laws.
Obtaining persona services by contract, rather than by
direct hire, circumvents those laws unless Congress has
specifically authorized acquisition of the services by
contract.

(b) Agenciesshall not award personal services contracts
unless specifically authorized by statute (e.g., 5 U.S.C.
3109) to do so.

(c)(1) An employer-employee relationship under a ser-
vice contract occurs when, as a result of (i) the contract’s
terms or (ii) the manner of its administration during perfor-
mance, contractor personnel are subject to the relatively
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continuous supervision and control of a Government officer
or employee. However, giving an order for a specific arti-
cle or service, with theright to reject the finished product or
result, is not the type of supervision or control that converts
an individual who is an independent contractor (such as a
contractor employee) into a Government employee.

(2) Each contract arrangement must be judged in the
light of its own facts and circumstances, the key question
always being: Will the Government exercise relatively con-
tinuous supervision and control over the contractor
personnel performing the contract. The sporadic, unautho-
rized supervision of only one of a large number of
contractor employees might reasonably be considered not
relevant, while relatively continuous Government supervi-
sion of a substantial number of contractor employees would
have to be taken strongly into account (see (d) below).

(d) The following descriptive elements should be used
asaguide in assessing whether or not a proposed contract is
persona in nature:

(1) Performance on site.

(2) Principa tools and equipment furnished by the
Government.

(3) Services are applied directly to the integral effort
of agencies or an organizational subpart in furtherance of
assigned function or mission.

(4) Comparable services, meeting comparable needs,
are performed in the same or similar agencies using civil
service personnel.

(5) The need for the type of service provided can rea
sonably be expected to last beyond 1 year.

(6) The inherent nature of the service, or the manner
inwhich it is provided, reasonably requires directly or indi-
rectly, Government direction or supervision of contractor
employeesin order to—

(i) Adequately protect the Government’sinterest;

(i) Retain control of the function involved; or

(iii) Retain full personal responsbility for the
function supported in a duly authorized Federal officer or
employee.

(e) When specific statutory authority for a personal ser-
vice contract is cited, obtain the review and opinion of lega
counsel.

(f) Personal services contracts for the services of indi-
vidual experts or consultants are limited by the
Classification Act. In addition, the Office of Personnel
Management has established requirements which apply in
acquiring the personal services of experts or consultants in
this manner (e.g., benefits, taxes, conflicts of interest).
Therefore, the contracting officer shall effect necessary
coordination with the cognizant civilian personnel office.

37.105 Competition in service contracting.

(8) Unless otherwise provided by statute, contracts for
services shall be awarded through sealed bidding whenever
the conditions in 6.401(a) are met, (except see 6.401(b)).

(b) The provisions of statute and Part 6 is this regulation
requiring competition apply fully to service contracts. The
method of contracting used to provide for competition may
vary with the type of service being acquired and may not
necessarily be limited to price competition.

37.106 Funding and term of service contracts.

(8 When contracts for services are funded by annual
appropriations, the term of contracts so funded shall not
extend beyond the end of the fiscal year of the appropriation
except when authorized by law (see paragraph (b) of this
section for certain service contracts, 32.703-2 for contracts
conditioned upon availability of funds, and 32.703-3 for
contracts crossing fiscal years).

(b) The head of an executive agency, except NASA, may
enter into a contract, exercise an option, or place an order
under a contract for severable services for a period that
begins in one fiscal year and ends in the next fiscal year if
the period of the contract awarded, option exercised, or
order placed does not exceed oneyear (10 U.S.C. 2410aand
41 U.S.C. 253]). Funds made availablefor afiscal year may
be obligated for the total amount of an action entered into
under this authority.

(c) Agencies with statutory multiyear authority shall con-
sider the use of this authority to encourage and promote
economical business operations when acquiring services.

37.107 Service Contract Act of 1965.

The Service Contract Act of 1965 (41 U.S.C. 351-357)
(the Act) provides for minimum wages and fringe benefits
as well as other conditions of work under certain types of
service contracts. Whether or not the Act applies to a spe-
cific service contract will be determined by the definitions
and exceptions given in the Act, or implementing
regulations.

37.108 Small business Certificate of Competency.

In those service contracts for which the Government
requires the highest competence obtainable, as evidenced in
a solicitation by a request for a technical/management pro-
posa and a resultant technical evaluation and source
selection, the small business Certificate of Competency pro-
cedures may not apply (see Subpart 19.6).

37.109 Services of quasi-military armed for ces.
Contracts with “Pinkerton Detective Agencies or similar
organizations’ are prohibited by 5 U.S.C. 3108. This pro-
hibition applies only to contracts with organizations that
offer quasi-military armed forces for hire, or with their
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employees, regardless of the contract’s character. An orga-
nization providing guard or protective services does not
thereby become a “quasi-military armed force,” even
though the guards are armed or the organization provides
general investigative or detective services. (See57 Comp.
Gen. 524.)

37.110 Solicitation provisionsand contract clauses.

(8) The contracting officer shall insert the provision at
52.237-1, Site Visit, in solicitations for services to be per-
formed on Government installations, unless the solicitation
isfor construction.

(b) The contracting officer shall insert the clause at
52.237-2, Protection of Government Buildings, Equipment,
and Vegetation, in solicitations and contracts for servicesto
be performed on Government installations, unless a con-
struction contract is contemplated.

(c) The contracting officer may insert the clause at
52.237-3, Continuity of Services, in solicitations and con-
tracts for services, when—

(1) The services under the contract are considered
vital to the Government and must be continued without
interruption and when, upon contract expiration, a succes-
sor, either the Government or another contractor, may
continue them; and

(2) The Government anticipates difficulties during
the transition from one contractor to another or to the
Government. Examples of instances where use of the
clause may be appropriate are services in remote locations
or services requiring personnel with special security
clearances.

(d) See 9.508 regarding the use of an appropriate
provision and clause concerning the subject of conflict-of-
interest, which may at times be significant in solicitations
and contracts for services.

(e) The contracting officer shall aso insert in solicita-
tions and contracts for services the provisions and clauses
prescribed elsewhere in 48 CFR Chapter 1, as appropriate
for each acquisition, depending on the conditions that are
applicable.

37.111 Extension of services.

Award of contracts for recurring and continuing service
requirements are often delayed due to circumstances
beyond the control of contracting offices. Examples of cir-
cumstances causing such delays are bid protests and alleged
mistakes in bid. In order to avoid negotiation of short
extensions to existing contracts, the contracting officer may
include an option clause (see 17.208(f)) in solicitations and
contracts which will enable the Government to require con-
tinued performance of any services within the limits and at
the rates specified in the contract. However, these rates
may be adjusted only as a result of revisions to prevailing
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labor rates provided by the Secretary of Labor. The option
provision may be exercised more than once, but the total
extension of performance thereunder shall not exceed 6
months.

37.112 Government use of private sector temporaries.

Contracting officers may enter into contracts with tem-
porary help service firms for the brief or intermittent use of
the skills of private sector temporaries. Services furnished
by temporary help firms shall not be regarded or treated as
personal services. These services shall not be used in lieu
of regular recruitment under civil service laws or to displace
a Federal employee. Acquisition of these services shall
comply with the authority, criteria, and conditions of 5 CFR
Part 300, Subpart E, Use of Private Sector Temporaries, and
agency procedures.

37.113 Severance paymentsto foreign nationals.

37.113-1 Waiver of cost allowability limitations.

(@) The head of any agency, or designee, may waive the
31.205-6(0)(3) cost alowahility limitations on severance
payments to foreign nationals for contracts that—

(1) Provide significant support services for—
(i) Members of the armed forces stationed or
deployed outside the United States, or
(if) Employees of an executive agency posted out-
side the United States; and
(2) Will be performed in whole or in part outside the
United States.

(b) Waivers can be granted only before contract award.

(c) Waivers cannot be granted for—

(1) Military banking contracts, which are covered by
10 U.S.C. 2324(e)(2); or

(2) Severance payments made by a contractor to a
foreign national employed by the contractor under a DOD
service contract in the Republic of the Philippines, if the
discontinuation of the foreign national is the result of the
termination of basing rights of the United States military in
the Republic of the Philippines (section 1351(b) of Public
Law 102-484, 10 U.S.C. 1592, note).

37.113-2 Solicitation provision and contract clause.

(@) Use the provision at 52.237-8, Restriction on
Severance Payments to Foreign Nationals, in al solicita-
tions that meet the criteriain 37.113-1(a), except for those
excluded by 37.113-1(c).

(b) When the head of an agency, or designee, has
granted a waiver pursuant to 37.113-1, use the clause at
52.237-9, Waiver of Limitation on Severance Payments to
Foreign Nationals.
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37.114 Special acquisition requirements.

Contracts for services which require the contractor to
provide advice, opinions, recommendations, ideas, reports,
analyses, or other work products have the potential for
influencing the authority, accountability, and responsibili-
ties of Government officials. These contracts reguire
special management attention to ensure that they do not
result in performance of inherently governmental functions
by the contractor and that Government officials properly
exercise their authority. Agencies must ensure that—

(@) A sufficient number of qualified Government
employees are assigned to oversee contractor activities,
especially those that involve support of Government policy
or decision making. During performance of service con-
tracts, the functions being performed shall not be changed
or expanded to become inherently governmental.

(b) A greater scrutiny and an appropriate enhanced
degree of management oversight is exercised when con-
tracting for functions that are not inherently governmental
but closely support the performance of inherently govern-
mental functions (see 7.503(c)).

(c) All contractor personnel attending meetings, answer-
ing Government telephones, and working in other situations
where their contractor status is not obvious to third parties
are required to identify themselves as such to avoid creating
an impression in the minds of members of the public or
Congress that they are Government officials, unless, in the
judgment of the agency, no harm can come from failing to
identify themselves. They must also ensure that al docu-
ments or reports produced by contractors are suitably
marked as contractor products or that contractor participa
tion is appropriately disclosed.

37.115 Uncompensated overtime.

37.115-1 Scope.
The policies in this section are based on Section 834 of
Public Law 101-510 (10 U.S.C. 2331).

37.115-2 General policy.

(a) Use of uncompensated overtime is not encouraged.

(b) When professional or technical services are acquired
on the basis of the number of hours to be provided, rather
than on the task to be performed, the solicitation shall
require offerors to identify uncompensated overtime hours
and the uncompensated overtime rate for direct charge Fair
Labor Standards Act—exempt personnel included in their
proposals and subcontractor proposals. This includes
uncompensated overtime hours that are in indirect cost
pools for personnel whose regular hours are normally
charged direct.

(c) Contracting officers must ensure that the use of
uncompensated overtime in contracts to acquire services on

the basis of the number of hours provided will not degrade
the level of technical expertise required to fulfill the
Government’s requirements (see 15.305 for competitive
negotiations and 15.404-1(d) for cost realism anaysis).
When acquiring these services, contracting officers must
conduct a risk assessment and evaluate, for award on that
basis, any proposals received that reflect factors such as—

(1) Unredistically low labor rates or other costs that
may result in quality or service shortfalls; and

(2) Unbalanced distribution of uncompensated over-
time among skill levels and its use in key technica
positions.

37.115-3 Solicitation provision.

The contracting officer shall insert the provision at
52.237-10, Identification of Uncompensated Overtime, in
al solicitations valued above the simplified acquisition
threshold, for professional or technical services to be
acquired on the basis of the number of hoursto be provided.

Subpart 37.2—Advisory and Assistance
Services

37.200 Scope of subpart.

This subpart prescribes policies and procedures for
acquiring advisory and assistance services by contract. The
subpart applies to contracts, whether made with individuals
or organizations, that involve either personal or nonpersonal
Sservices.

37.201 Déefinition. I
“Covered personnel,” as used in this subpart, means—
(& An officer or an individual who is appointed in the

civil service by one of the following acting in an official

capacity—
(1) The President;
(2) A Member of Congress;
(3) A member of the uniformed services,
(4) Anindividua who isan employee under 5 U.S.C.

2105;

(5) The head of a Government-controlled corpora-
tion; or
(6) An adjutant genera appointed by the Secretary

concerned under 32 U.S.C. 709(c).

(b) A member of the Armed Services of the United

States.

(c) A person assigned to a Federal agency who has been
transferred to another position in the competitive service in
another agency.
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37.202 Exclusions.

The following activities and programs are excluded or
exempted from the definition of advisory or assistance
services:

(8 Routine information technology services unless they
are an integral part of a contract for the acquisition of advi-
sory and assistance services.

(b) Architectural and engineering services as defined in
the Brooks Architect-Engineers Act (Section 901 of the
Federal Property and Administrative Services Act of 1949,
40 U.S.C. 541).

(c) Research on theoretical mathematics and basic
research involving medical, biological, physical, socia,
psychological, or other phenomena.

37.203 Padlicy.

(8) Theacquisition of advisory and assistance servicesis
alegitimate way to improve Government services and oper-
ations. Accordingly, advisory and assistance services may
be used at all organizational levelsto help managers achieve
maximum effectiveness or economy in their operations.

(b) Subject to 37.205, agencies may contract for advi-
sory and assistance services, when essential to the agency's
mission, to—

(1) Obtain outside points of view to avoid too limited
judgment on critical issues,

(2) Obtain advice regarding developments in indus-
try, university, or foundation research;

(3) Obtain the opinions, special knowledge, or skills
of noted experts;

(4) Enhance the understanding of, and develop alter-
native solutions to, complex issues,
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(5) Support and improve the operation of organiza-
tions; or

(6) Ensurethe more efficient or effective operation of
managerial or hardware systems.

(c) Advisory and assistance services shall not be—

(1) Used in performing work of a policy, decision-
making, or managerial nature which is the direct
responsibility of agency officials;

(2) Used to bypass or undermine personnel ceilings,
pay limitations, or competitive employment procedures;

(3) Contracted for on a preferential basis to former
Government employees;

(4) Used under any circumstances specifically to aid
in influencing or enacting legidlation; or

(5) Used to obtain professional or technical advice
which is readily available within the agency or another
Federal agency.

(d) Limitation on payment for advisory and assistance
services. Contractors may not be paid for services to con-
duct evaluations or analyses of any aspect of a proposal
submitted for an initial contract award unless—

(1) Neither covered personnel from the requesting
agency, nor from another agency, with adequatetraining and
capabilities to perform the required proposal evaluation, are
readily available and a written determination is made in
accordance with 37.204;

(2) The contractor is a Federally-Funded Research
and Development Center (FFRDC) as authorized in Section
23 of the Office of Federal Procurement Policy (OFPP) Act
as amended (41 U.S.C. 419) and the work placed under the
FFRDC's contract meets the criteria of 35.017-3; or

(3) Such functions are otherwise authorized by law.
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NOVATION AGREEMENT

The ABC Corporation (Transferor), a corporation
duly organized and existing under the laws of
[insert Sate] with its principal officein
[insert city]; the XYZ Corporation
(Transferee), [if appropriate add “ formerly known as
the EFG Corporation” ] a corporation duly organized
and existing under the laws of [insert
Sate] with its principal office in
[insert city]; and the UNITED STATES OF AMERICA
(Government) enter into this Agreement as of
[insert the date transfer of assets
became effective under applicable Sate law].
(@) The parties agree to the following facts:

(1) The Government, represented by various

Contracting Officers of the [insert
name(s) of agency(ies)], has entered into certain con-
tracts with the Transferor, namely:
[insert contract or purchase order identifications];
[or delete “namely” and insert “as shown in the
attached list marked "Exhibit A" and incorporated in
this Agreement by reference.”]. The term “the con-
tracts,” as used in this Agreement, means the above
contracts and purchase orders and all other contracts
and purchase orders, including all modifications,
made between the Government and the Transferor
before the effective date of this Agreement (whether
or not performance and payment have been com-
pleted and releases executed if the Government or the
Transferor has any remaining rights, duties, or oblig-
ations under these contracts and purchase orders).
Included in the term “the contracts” are also all mod-
ifications made under the terms and conditions of
these contracts and purchase orders between the
Government and the Transferee, on or after the effec-
tive date of this Agreement.

(2) As of , 20, the
Transferor has transferred to the Transferee all the
assets of the Transferor by virtue of a
[insert term descriptive of the legal transaction
involved] between the Transferor and the Transferee.

(3) The Transferee has acquired al the assets
of the Transferor by virtue of the above transfer.

(4) The Transferee has assumed al obliga
tions and liabilities of the Transferor under the
contracts by virtue of the above transfer.

(5) TheTransfereeisinapositionto fully per-
form al obligations that may exist under the
contracts.

(6) It is consistent with the Government’'s
interest to recognize the Transferee as the successor
party to the contracts.

(7) Evidence of the above transfer has been

filed with the Government.
[When a change of name is also involved; eg., a
prior or concurrent change of the Transferee’ sname,
an appropriate statement shall beinserted (see exam -
plein paragraph (8) below)].

(8) A certificate dated , 20,
signed by the Secretary of State of
[insert State], to the effect that the corporate name of
EFG Corporation was changed to XYZ Corporation
on , 20__, has been filed with the
Government.

(b) In consideration of these facts, the parties
agree that by this Agreement—

(1) TheTransferor confirmsthe transfer to the
Transferee, and waives any claims and rights against
the Government that it now has or may have in the
future in connection with the contracts.

(2) The Transferee agrees to be bound by and
to perform each contract in accordance with the con-
ditions contained in the contracts. The Transferee
also assumes all obligations and liabilities of, and all
claims againgt, the Transferor under the contracts as
if the Transferee were the origina party to the con-
tracts.

(3) TheTransfereeratifiesall previousactions
taken by the Transferor with respect to the contracts,
with the the same force and effect as if the action had
been taken by the Transferee.

(4) The Government recognizes the
Transferee as the Transferor’s successor in interest in
and to the contracts. The Transferee by this
Agreement becomes entitled to all rights, titles, and
interests of the Transferor in and to the contracts as if
the Transferee were the origina party to the con-
tracts. Following the effective date of this
Agreement, the term “Contractor,” as used in the
contracts, shall refer to the Transferee.

(5) Except as expressdy provided in this
Agreement, nothing in it shall be construed as awaiver
of any rights of the Government against the Transferor.

(6) All payments and reimbursements previ-
ously made by the Government to the Transferor, and
all other previous actions taken by the Government
under the contracts, shall be considered to have dis-
charged those parts of the Government’s obligations
under the contracts. All payments and reimburse-
ments made by the Government after the date of this
Agreement in the name of or to the Transferor shall
have the same force and effect as if made to the
Transferee, and shall constitute a complete discharge
of the Government’ s obligations under the contracts,
to the extent of the amounts paid or reimbursed.

(7) The Transferor and the Transferee agree
that the Government is not obligated to pay or reim-
burse either of them for, or otherwise give effect to,
any costs, taxes, or other expenses, or any related
increases, directly or indirectly arising out of or
resulting from the transfer or this Agreement, other
than those that the Government in the absence of this
transfer or Agreement would have been obligated to
pay or reimburse under the terms of the contracts.

(8) The Transferor guarantees payment of all
liabilities and the performance of all obligations that
the Transferee—
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(i) Assumes under this Agreement; or

(ii) May undertake in the future should
these contracts be modified under their terms and
conditions. The Transferor waives notice of, and
consents to, any such future modifications.

(9) The contracts shall remain in full force
and effect, except as modified by this Agreement.
Each party has executed this Agreement as of the day
and year first above written.

UNITED STATES OF AMERICA,

By
TITLE
ABC CORPORATION,
By
TITLE
[Corporate Seal]
XY Z CORPORATION,
By
TITLE
[Corporate Seal]

CERTIFICATE

l, , certify that | am the Secretary of
ABC Corporation, that , who
signed this Agreement for this corporation, was then

of this corporation; and that this

Agreement was duly signed for and on behalf of this

corporation by authority of its governing body and

within the scope of its corporate powers. Witness my

hand and the seal of this corporation this day of
20

By
[Corporate Seal]

CERTIFICATE

I, , certify that | am the Secretary
of XYZ Corporation, that , who
signed this Agreement for this corporation, was then

of this corporation; and that this

Agreement was duly signed for and on behalf of this

corporation by authority of its governing body and

within the scope of its corporate powers. Witness my

hand and the seal of this corporation this day of
20 .

By
[Corporate Seal]

copies of the Change-of-Name Agreement, and one copy
each of the following:

(1) Thedocument effecting the name change, authen-
ticated by a proper officia of the State having jurisdiction.

(2) The opinion of the contractor’s legal counsel stat-
ing that the change of name was properly effected under
applicable law and showing the effective date.

(3) Alist of al affected contracts and purchase orders
remaining unsettled between the contractor and the
Government, showing for each the contract number and
type, and name and address of the contracting office. The
contracting officer may request the total dollar value as
amended and the remaining unpaid balance for each con-
tract.

(b) The following suggested format for an agreement
may be adapted for specific cases:

CHANGE-OF-NAME AGREEMENT

The ABC Corporation (Contractor), a corporation
duly organized and existing under the laws of
[insert State], and the UNITED STATES OF
AMERICA (Government), enter into this Agreement as
of [insert date when the change of name
became effective under applicable Sate law].
(a) The parties agree to the following facts:

(1) The Government, represented by various
Contracting Officers of the [insert
name(s) of agency(ies)], has entered into certain con-
tracts and purchase orders with the XYZ
Corporation, namely: [insert contract
or purchase order identifications]; [or delete
“namely” and insert “ as shown in the attached list
marked *“ Exhibit A’ and incorporated in this
Agreement by reference.””’]. The term “the con-
tracts,” as used in this Agreement, means the above
contracts and purchase orders and all other contracts
and purchase orders, including al modifications,
made by the Government and the Contractor before
the effective date of this Agreement (whether or not
performance and payment have been completed and
releases executed if the Government or the
Contractor has any remaining rights, duties, or oblig-
ations under these contracts and purchase orders).

(2) The XYZ Corporation, by an amendment
to its certificate of incorporation, dated
20, has changed its corporate name to ABC
Corporation.

(3) This amendment accomplishes a change

42.1205 Agreement to recognize contractor’s change
of name.

(a) If only achange of the contractor’'s nameisinvolved
and the Government’s and contractor’s rights and obliga
tions remain unaffected, the parties shall execute an
agreement to reflect the name change. The contractor shall
forward to the responsible contracting officer three signed

42-22

of corporate name only and all rights and obligations
of the Government and of the Contractor under the
contracts are unaffected by this change.
(4) Documentary evidence of this change of
corporate name has been filed with the Government.
(b) In consideration of these facts, the parties
agree that—
(1) The contracts covered by this Agreement
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are amended by substituting the name “ABC
Corporation” for the name“XY Z Corporation” wher-
ever it appears in the contracts; and

(2) Each party hasexecuted this Agreement as
of the day and year first above written.

UNITED STATES OF AMERICA,

By
TITLE
ABC CORPORATION,

By

TITLE

[Corporate Seal]

CERTIFICATE
l, , certify that | am the Secretary of

ABC Corporation; that , who signed

this Agreement for this corporation, was then
of this corporation; and that this

Agreement was duly signed for and on behalf of this

corporation by authority of its governing body and

within the scope of its corporate powers. Witness my

hand and the seal of this corporation this

day of 20 .

By

[Corporate Seal]

Subpart 42.13—Suspension of Work, Stop-
Work Orders, and Government Delay of
Work

42.1301 General.

Situations may occur during contract performance that
cause the Government to order a suspension of work, or a
work stoppage. This subpart provides clausesto meet these
situations and a clause for settling contractor claims for
unordered Government caused delays that are not otherwise
covered in the contract.

42.1302 Suspension of work.

A suspension of work under a construction or architect-
engineer contract may be ordered by the contracting officer
for a reasonable period of time. If the suspension is unrea-
sonable, the contractor may submit a written claim for
increases in the cost of performance, excluding profit.

42.1303 Stop-work orders.

(@) Stop-work orders may be used, when appropriate, in
any negotiated fixed-price or cost-reimbursement supply,
research and development, or service contract if work stop-
page may be required for reasons such as advancement in
the state-of-the-art, production or engineering break-
throughs, or realignment of programs.

(b) Generdly, a stop-work order will be issued only if it
is advisable to suspend work pending a decision by the

Government and a supplemental agreement providing for
the suspension is not feasible. Issuance of a stop-work
order shall be approved at alevel higher than the contract-
ing officer. Stop-work orders shall not be used in place of a
termination notice after a decision to terminate has been
made.

(c) Stop-work orders should include—

(1) A description of the work to be suspended;

(2) Instructions concerning the contractor’s issuance
of further orders for materials or services,

(3) Guidance to the contractor on action to be taken
on any subcontracts; and

(4) Other suggestions to the contractor for minimiz-
ing costs.

(d) Promptly after issuing the stop-work order, the con-
tracting officer should discuss the stop-work order with the
contractor and modify the order, if necessary, in light of the
discussion.

(e) Assoon asfeasible after a stop-work order isissued,
but before its expiration, the contracting officer shall take
appropriate action to—

(1) Terminate the contract;

(2) Cancel the stop-work order (any cancellation of a
stop-work order shall be subject to the same approvals as
were required for its issuance); or

(3) Extend the period of the stop-work order if it is
necessary and if the contractor agrees (any extension of the
stop-work order shall be by a supplemental agreement).

42.1304 Government delay of work.

(@) The clause at 52.242-17, Government Delay of
Work, provides for the administrative settlement of con-
tractor claims that arise from delays and interruptions in the
contract work caused by the acts, or failures to act, of the
contracting officer. Thisclauseis not applicableif the con-
tract otherwise specifically provides for an equitable
adjustment because of the delay or interruption; e.g., when
the Changes clause is applicable.

(b) The clause does not authorize the contracting officer
to order a suspension, delay, or interruption of the contract
work and it shall not be used as the basis or justification of
such an order.

(c) If the contracting officer has notice of an unordered
delay or interruption covered by the clause, the contracting
officer shall act to end the delay or take other appropriate
action as soon as practicable.

(d) The contracting officer shall retain in the file a
record of all negotiations leading to any adjustment made
under the clause, and related cost or pricing data, or infor-
mation other than cost or pricing data.

42-23
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42.1305 Contract clauses.

(8 The contracting officer shall insert the clause at
52.242-14, Suspension of Work, in solicitations and con-
tracts when a fixed-price construction or architect-engineer
contract is contemplated.

(b)(1) The contracting officer may, when contracting by
negotiation, insert the clause at 52.242-15, Stop-Work
Order, in solicitations and contracts for supplies, services,
or research and development.

(2) If acost-reimbursement contract is contemplated,
the contracting officer shall use the clause with its
Alternate|.

(c) The contracting officer shall insert the clause at
52.242-16, Stop-Work Order—Facilities, in solicitations
and contracts when a facilities acquisition contract or a con-
solidated facilities contract is contemplated.

(d) The contracting officer shall insert the clause at
52.242-17, Government Delay of Work, in solicitations and
contracts when a fixed-price contract is contemplated for
supplies other than commercia or modified-commercial
items. The clause use is optional when a fixed-price con-
tract is contemplated for services, or for supplies that are
commercia or modified-commercial items.

Subpart 42.14—Traffic and Transportation
M anagement

42.1401 General.

(8 The contract administration office (CAO) shall
ensure that instructions to contractors result in the most effi-
cient and economical use of carrier services and eguipment.
If the transportation data regarding f.o.b. origin contractsis
insufficient for Government transportation management
purposes, the CAO shall obtain the data used in the evalua-
tion of offers.

(b) Transportation personnel assigned to or supporting
the CAO, or appropriate agency personnel, are responsible
for—

(1) Furnishing timely routings and releases for port
shipments;

(2) Monitoring shipments to provide for carload or
truckload quantities when practicable;

(3) Controlling and issuing U.S. Government bills of
lading (GBL'’s) and determining proper freight classification
descriptions;

(4) Reviewing documentation to ensure the proper
distribution and validation of shipping documents;

(5) Developing, and advising on, transportation cost
differentials brought on by proposed changes in contract
terms; e.g., delivery schedules;

(6) Determining, for contract requirements, the size
and carrying capability of carrier equipment to transport
overdimensional and/or overweight supplies, hazardous
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materials, or supplies requiring specia shipping
arrangements;

(7) Developing information and reporting move-
ments that may be the basis for negotiating special rates for
volume movements or for rate adjustments (see
42.1402(b));

(8) Exercising control of irregularities in preserva-
tion, packing, loading, blocking and bracing, and other
causes contributing to loss and damage; sealing of carrier
equipment and documentation;

(9) Providing information on the use of transit
arrangements,

(10) Recommending, when appropriate, prepayment
by contractor for f.0.b. origin shipments or parcel post (see
47.303-17 and 42.1404);

(11) Recommending, when appropriate, the use of
commercial forms and procedures for small shipments of a
recurring nature if transportation costs do not exceed $100,
as authorized in 41 CFR 101-41.304-2 and, for the
Department of Defense (DOD), in Chapter 32, Defense
Traffic Management Regulation (DTMR) (AR 55-355,
NAVSUPINST 4600.70, AFM 75-2, MCO P-4600.14A,
DLAR 4500.3);

(12) Diverting, reconsigning, tracing, and expediting
shipments;

(13) Considering the capabilities of contractors for
meeting new or emergency requirements that arise during
the contract administration and using these capabilities
when appropriate; and

(14) Using routings through established consolida
tion stations when it isin the Government’ s interest.

(c) Civilian agencies shall consult and cooperate with
the Office of Transportation of the General Services
Administration (GSA) as required in 41 CFR 101-40. (See
47.105, Transportation assistance, for assistance to civilian
Government activities or to military installations.)

42.1402 Volume movements within the continental
United States.
(a)(1) For purposes of contract administration, avolume
movement is—

(i) In DOD, the aggregate of freight shipments
amounting to or exceeding 25 carloads, 25 truckloads, or
500,000 pounds, to move during the contract period from
one origin point for delivery to one destination point or area;
and

(if) In civilian agencies, 50 short tons (100,000
pounds) in the aggregate to move during the contract period
from one origin point for delivery to one destination point
or area.

(2) Transportation personnel assigned to or support-
ing the CAO, or appropriate agency personnel, shall report
planned and actual volume movements in accordance with
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Program Certificate.” If the Contractor specified inits offer
that the Contractor would supply a NAFTA country end
product or an Israeli end product, then the Contractor shall
supply a NAFTA country end product, an Israeli end prod-
uct or, at the Contractor's option, a domestic end product.

(End of clause)

Alternate | (Feb 2000). As prescribed in
25.1101(b)(2)(ii), add the following definition to paragraph
(a) of the basic clause, and substitute the following para-
graph (d) for paragraph (d) of the basic clause:

“Canadian end product” means an article that—

(1) Iswholly the growth, product, or manufacture of
Canada; or

(2) In the case of an article that consists in whole or
in part of materials from another country, has been substan-
tialy transformed in Canadainto a new and different article
of commerce with a name, character, or use distinct from
that of the article or articles from which it was transformed.
The term refers to a product offered for purchase under a
supply contract, but for purposes of calculating the value of
the end product includes services (except transportation ser-
vices) incidental to the article, provided that the vaue of
those incidental services does not exceed that of the article
itself.

(d) Delivery of end products. The Contracting Officer
has determined that NAFTA applies to this acquisition.
Unless otherwise specified, NAFTA applies to al itemsin
the Schedule. The Contractor shall deliver under this con-
tract only domestic end products except to the extent that, in
its offer, it specified delivery of foreign end products in the
provision entitled “Buy American Act—North American
Free Trade Agreement—Israeli Trade Act—Balance of
Payment Program Certificate.” If the Contractor specified
inits offer that the Contractor would supply a Canadian end
product, then the Contractor shall supply a Canadian end
product or, at the Contractor's option, a domestic end prod-
uct.

Alternate 1l (Feb 2000). As prescribed in
25.1101(b)(2)(iii), add the following definition to paragraph
(&) of the basic clause, and substitute the following paragraph
(d) for paragraph (d) of the basic clause:

“Canadian end product” means an article that—

(2) Is wholly the growth, product, or manufacture of
Canada; or

(2) In the case of an article that consists in whole or
in part of materials from another country, has been substan-
tially transformed in Canadainto a new and different article
of commerce with a name, character, or use distinct from
that of the article or articles from which it was transformed.
The term refers to a product offered for purchase under a
supply contract, but for purposes of calculating the value of

the end product includes services (except transportation ser-
vices) incidental to the article, provided that the value of
those incidental services does not exceed that of the article
itself.

(d) Delivery of end products. The Contracting Officer
has determined that NAFTA and the Isragli Trade Act apply
to this acquisition. Unless otherwise specified, these trade
agreements apply to all items in the Schedule. The
Contractor shall deliver under this contract only domestic
end products except to the extent that, in its offer, it speci-
fied delivery of foreign end products in the provision
entitled "Buy American Act—North American Free Trade
Agreement—Israeli Trade Act—Balance of Payment
Program Certificate." If the Contractor specified in its offer
that the Contractor would supply a Canadian end product or
an Israeli end product, then the Contractor shall supply a
Canadian end product, an Israeli end product or, at the
Contractor's option, a domestic end product.

52.225-4 Buy American Act—North American Free
Trade Agreement—Israeli Trade Act—Balance of
Payments Program Certificate.

As prescribed in 25.1101(b)(2)(i), insert the following
provision:

Buy AMERICAN ACT—NORTH AMERICAN FREE TRADE
AGREEMENT—ISRAELI TRADE ACT—BALANCE OF
PayMENTS PRoGRAM CERTIFICATE (FEB 2000)

(a) The offeror certifies that each end product, except
those listed in paragraph (b) or (c) of this provision, is a
domestic end product (as defined in the clause of this solic-
itation entitled “Buy American Act—North American Free
Trade Agreement—Israeli Trade Act—Balance of Payments
Program”) and that the offeror has considered components
of unknown origin to have been mined, produced, or manu-
factured outside the United States.

(b) The offeror certifies that the following supplies are
NAFTA country end products or Isragli end products as
defined in the clause of this solicitation entitled “Buy
American Act—North American Free Trade Agreement—
Israeli Trade Act—Balance of Payments Program”:

NAFTA Country or Isragli End Products:

LiNE ITEM NoO CouNTRY OF ORIGIN

[List as necessary]

(c) The offeror shall list those supplies that are foreign
end products (other than those listed in paragraph (b) of this
provision) as defined in the clause of this solicitation enti-
tled “Buy American Act—North American Free Trade

(FAC 97-17) 52-137
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Agreement—Israeli Trade Act—Balance of Payments
Program.” The offeror shal list as other foreign end prod-
ucts those end products manufactured in the United States
that do not qualify as domestic end products.

Other Foreign End Products:

LINE ITEM NO CouNTRY OF ORIGIN

[List as necessary]

(d) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation.

(End of provision)

Alternate | (Feb 2000). As prescribed in 25.1101(b)(2)(ii),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products as defined in the clause of this solic-
itation entitled “Buy American Act—North American Free
Trade Agreement—Israeli Trade Act—Balance of Payments
Program”:

Canadian End Products:
Line Item No.

(List as necessary)

Alternate 1l (Feb 2000). As prescribed in
25.1101(b)(2)(iii), substitute the following paragraph (b) for
paragraph (b) of the basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products or Israeli end products as defined in
the clause of this solicitation entitled “Buy American Act—
North American Free Trade Agreement—Isragli Trade
Act—Balance of Payments Program”:

CANADIAN OR |SRAELI END PRODUCTS:

LiNE ITEM NO CouNTRY OF ORIGIN

[List as necessary]
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52.225-5 Trade Agreements.
As prescribed in 25.1101(c)(1), insert the following
clause:

TRADE AGREEMENTS (APR 2000)

(a) Definitions. Asused in this clause—

“Caribbean Basin country” means any of the following
countries:  Antigua and Barbuda, Aruba, Bahamas,
Barbados, Belize, British Virgin Islands, Costa Rica,
Dominica, El Salvador, Grenada, Guatemala, Guyana,
Haiti, Jamaica, Montserrat, Netherlands Antilles,
Nicaragua, Panama, St. Kitts and Nevis, St. Lucia, St
Vincent and the Grenadines, Trinidad and Tobago.

“Caribbean Basin country end product” means an article
that—

(2) Iswholly the growth, product, or manufacture of a
Caribbean Basin country; or

(2) Inthe case of an article that consistsin wholeor in
part of materials from another country, has been substan-
tially transformed in a Caribbean Basin country into a new
and different article of commerce with aname, character, or
use distinct from that of the article or articles from which it
was transformed. The term refers to a product offered for
purchase under a supply contract, but for purposes of calcu-
lating the value of the end product includes services (except
transportation services) incidental to the article, provided
that the value of those incidental services does not exceed
that of the article itself. Theterm excludes productsthat are
excluded from duty-free treatment for Caribbean countries
under 19 U.S.C. 2703(b), which presently are—

(i) Textiles and apparel articles that are subject to
textile agreements;

(i) Footwear, handbags, luggage, flat goods, work
gloves, and leather wearing apparel not designated as dligi-
ble articles for the purpose of the Generalized System of
Preferences under Title V of the Trade Act of 1974;

(iii) Tuna, prepared or preserved in any manner in
airtight containers;

(iv) Petroleum, or any product derived from petro-
leum; and

(v) Watches and watch parts (including cases,
bracelets, and straps) of whatever type including, but not
limited to, mechanical, quartz digital, or quartz analog, if
such watches or watch parts contain any material that isthe
product of any country to which the Harmonized Tariff
Schedule of the United States (HTSUS) column 2 rates of

duty apply.
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PART 26—OTHER SOCIOECONOMI|C PROGRAMS

NoTe: This part has been created to facilitate
promulgation of additional FAR and agency level
socioeconomic coverage which properly fall under
FAR Subchapter D—Socioeconomic Programs, but
neither implements nor supplements existing FAR
Parts 19, 20, or 22 through 25.

Subpart 26.1—Indian I ncentive Program

26.100 Scope of subpart.
26.101 Definitions.
26.102 Poalicy.

26.103 Procedures.
26.104 Contract clause.

Subpart 26.2—Disaster or Emergency Assistance Activities
26.200 Scope of subpart.
26.201 Policy.

Subpart 26.3—Historically Black Colleges and Universities
and Minority Institutions

26.300 Scope of subpart.

26.301 Definitions.

26.302 General policy.

26.303 Data collection and reporting requirements.
26.304 Solicitation provision.

Subpart 26.1—Indian I ncentive Program

26.100 Scope of subpart.

This subpart implements 25 U.S.C. 1544, which pro-
vides an incentive to prime contractors that use Indian
organizations and Indian-owned economic enterprises as
subcontractors.

26.101 Definitions.

As used in this subpart—

“Indian” means any person who is a member of any

I Indian tribe, band, group, pueblo, or community that is rec-

ognized by the Federal Government as eligible for services
from the Bureau of Indian Affairs (BIA) in accordance with
25 U.S.C. 1452(c) and any “Native’ as defined in the
Alaska Native Claims Settlement Act (43 U.S.C. 1601).

“Indian organization” means the governing body of any
Indian tribe or entity established or recognized by the gov-
erning body of an Indian tribe for the purposes of 25 U.S.C.,
chapter 17.

“Indian-owned economic enterprise” means any Indian-
owned (as determined by the Secretary of the Interior)
commercial, industrial, or business activity established or
organized for the purpose of profit, provided that Indian own-

| ership constitutes not less than 51 percent of the enterprise.

“Indian tribe’” means any Indian tribe, band, pueblo, or

community, including native villages and native groups
(including corporations organized by Kenai, Juneau, Sitka,
and Kodiak) as defined in the Alaska Native Claims
Settlement Act, that is recognized by the Federa
Government as eligible for services from BIAin accordance
with 25 U.S.C. 1452(c).

“Interested party” means a prime contractor or an actual
or prospective offeror whose direct economic interest would
be affected by the award of a subcontract or by the failureto
award a subcontract.

26.102 Policy.

Indian organizations and Indian-owned economic enter-
prises shall have the maximum practicable opportunity to
participate in performing contracts awarded by Federa
agencies. In fulfilling this requirement, the Indian Incentive
Program allows an incentive payment equal to 5 percent of
the amount paid to a subcontractor in performing the con-
tract, if the contract so authorizes and the subcontractor isan
Indian organization or Indian-owned economic enterprise.

26.103 Procedures.

(a) Contracting officers and prime contractors, acting in
good faith, may rely on the representation of an Indian orga-
nization or Indian-owned economic enterprise as to its
eligibility, unless an interested party challenges its status or
the contracting officer has independent reason to question
that status.

(b) In the event of a challenge to the representation of a
subcontractor, the contracting officer shall refer the matter
to the—

U.S. Department of the Interior

Bureau of Indian Affairs (BIA)

Attn: Chief, Division of Contracting and Grants
Administration

1849 C Street, NW

MS-2626-M1B

Washington, DC 20240-4000.

The BIA will determine the €eligibility and notify the con-
tracting officer.

(c) The BIAwill acknowledge receipt of the request from
the contracting officer within 5 working days. Within 45
additional working days, BIA will advise the contracting
officer, in writing, of its determination.

(d) The contracting officer will notify the prime contrac-
tor upon receipt of a challenge.

(1) To be considered timely, a challenge shall—
() Beinwriting;
(ii) Identify the basis for the challenge;
(iif) Provide detailed evidence supporting the
claim; and

26-1



FAC 97-17 JUNE 26, 2000

26.104

FEDERALACQUISITION REGULATION

(iv) Befiled with and received by the contracting
officer prior to award of the subcontract in question.

(2) If the notification of achallengeisreceived by the
prime contractor prior to award, it shall withhold award of
the subcontract pending the determination by BIA, unless
the prime contractor determines, and the contracting officer
agrees, that award must be made in order to permit timely
performance of the prime contract.

(3) Challenges received after award of the subcontract
shall be referred to BIA, but the BIA determination shall
have prospective application only.

(e) If the BIA determination is not received within the
prescribed time period, the contracting officer and the prime
contractor may rely on the representation of the subcontrac-
tor.

(f) Subject to the terms and conditions of the contract
and the availability of funds, contracting officers shall
authorize an incentive payment of 5 percent of the amount
paid to the subcontractor. Contracting officers shall seek
funding in accordance with agency procedures.

26.104 Contract clause.

Contracting officers in civilian agencies may insert the
clause at 52.226-1, Utilization of Indian Organizations and
Indian-Owned Economic Enterprises, in solicitations and
contracts if—

(& In the opinion of the contracting officer, subcon-
tracting possibilities exist for Indian organizations or
Indian-owned economic enterprises; and

(b) Funds are available for any increased costs as
described in paragraph (b)(2) of the clause at 52.226-1.

Subpart 26.2—Disaster or Emergency
Assistance Activities

26.200 Scope of subpart.

This subpart implements 42 U.S.C. 5150, which pro-
vides a preference for loca organizations, firms, and
individuals when contracting for major disaster or emer-
gency assistance activities (see 6.302-5).

26.201 Palicy.

(a) When contracting under this subpart for major disas-
ter or emergency assistance activities, such as debris
clearance, distribution of supplies, or reconstruction, prefer-
ence shall be given, to the extent feasible and practicable, to
those organizations, firms, or individuals residing or doing
business primarily in the area affected by such major disas-
ter or emergency.

(b) The authority to provide preference under this sub-
part applies only to those acquisitions, including those
which do not exceed the simplified acquisition threshold,

* * *
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conducted during the term of amajor disaster or emergency
declaration made by the President of the United States
under the authority of the Robert T. Stafford Disaster Relief
and Emergency Assistance Act (42 U.S.C. 5121, et seq.).

Subpart 26.3—Historically Black Colleges
and Universities and Minority Institutions

26.300 Scope of subpart.

(@) This subpart implements Executive Order 12928 of
September 16, 1994, which promotes participation of
Historically Black Colleges and Universities (HBCUs) and
Minority Ingtitutions (MIs) in Federal procurement.

(b) This subpart does not pertain to contracts performed
entirely outside the United States, its possessions, Puerto
Rico, and the Trust Territory of the Pecific Islands.

26.301 Definitions.

As used in this subpart—

“Historically Black College or University” means an
institution determined by the Secretary of Education to meet
the requirements of 34 CFR 608.2. For DoD, NASA, and
the Coast Guard, the term also includes any nonprofit
research institution that was an integral part of such a col-
lege or university before November 14, 1986.

“Minority Institution” means an institution of higher
education meeting the requirements of Section 1046(3) of
the Higher Education Act of 1965 (20 U.S.C. 1135d-5(3))
which, for the purpose of this subpart, includes a Hispanic-
serving ingtitution of higher education as defined in Section
316(b)(1) of the Act (20 U.S.C. 1059¢c(b)(1)).

26.302 General policy.
It is the policy of the Government to promote
participation of HBCUs and MlIsin Federal procurement.

26.303 Data collection and reporting requirements.

Executive Order 12928 requires periodic reporting to the
President on the progress of departments and agencies in
complying with the laws and reguirements mentioned in the
Executive order.

26.304 Solicitation provision.

Insert the provision at 52.226-2, Historically Black
College or University and Minority Institution
Representation, in solicitations exceeding the micro-pur-
chase threshold, for research, studies, supplies, or services
of the type normally acquired from higher educational insti-
tutions. For DoD, NASA, and Coast Guard acquisitions,
also insert the provision in solicitations that contain the
clause at 52.219-23, Notice of Price Evaluation Adjustment
for Small Disadvantaged Business Concerns.

* * *
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time on a scheduled flight from origin to destination airport
by foreign-flag air carrier is 3 hours or less and service by a
U.S.-flag air carrier would involve twice such traveltime.

47.403-2 Air transport agreements between the United

States and foreign gover nments.

Nothing in the guidelines of the Comptroller General
(see 47.403) shall preclude, and no penalty shall attend, the
use of aforeign-flag air carrier that provides transportation
under an air transport agreement between the United States
and aforeign government, the terms of which are consistent
with the international aviation policy goals at 49 U.S.C.
1502(b) and provide reciprocal rights and benefits.

47.403-3 Disallowance of expenditures.

(@) Agencies shal disallow expenditures for U.S.
Government-financed commercia international air trans-
portation on foreign-flag air carriers unless there is attached
to the appropriate voucher a memorandum adequately
explaining why service by U.S.-flag air carriers was not avail-
able, or why it was necessary to use foreign-flag air carriers.

(b) When the travel is by indirect route or the traveler
otherwise failsto use available U.S.-flag air carrier service,
the amount to be disallowed against the traveler is based on
theloss of revenues suffered by U.S.-flag air carriers as deter-
mined under the following formula, which is prescribed and
more fully explained in 56 Comp. Gen. 209 (1977):

47.405 Contract clause.

The contracting officer shall insert the clause at
52.247-63, Preference for U.S.-Flag Air Carriers, in solici-
tations and contracts whenever it is possible that U.S.
Government-financed international air transportation of
personnel (and their personal effects) or property will occur
in the performance of the contract. This clause does not
apply to contracts awarded using the simplified acquisition
proceduresin Part 13 or contracts for commercial items (see
Part 12).

Subpart 47.5—Ocean Transportation by
U.S-Flag Vessels

47.500 Scope of subpart.

This subpart prescribes policy and procedures for giving
preference to U.S.-flag vessels when transportation of sup-
plies by ocean vessal is required. This subpart does not
apply to the Department of Defense (DoD). Policy and pro-
cedures applicable to DoD appear in DFARS subpart 247.5.

47501 Definitions.

“Dry bulk carrier” means avessel used primarily for the
carriage of shipload lots of homogeneous unmarked nonlig-
uid cargoes such as grain, coal, cement, and lumber.

“Dry cargo liner” means avessel used for the carriage of
heterogeneous marked cargoesin parcel lots. However, any

Sum of U.S.-flag carrier segment mileage, authorized

Sum of all segment mileage, authorized

Sum of U.S.-flag carrier segment mileage, traveled

Sum of all segment mileage, traveled

X Fare payable by Government
Minus
X Through fare payed

(c) Thejustification requirement is satisfied by the con-
tractor’s use of a statement similar to the one contained in
the clause at 52.247-63, Preference for U.S.-Flag Air
Carriers. (See 47.405.)

47.404 Air freight forwarders.

(8 Agencies may use air freight forwarders that are
engaged in international air transportation (49 U.S.C.
1301(24)(c)) for U.S. Government-financed movements of
property. The rule on disallowance of expenditures in
47.403-3(a) applies aso to the air carriers used by these
international air freight forwarders.

(b) Agency personnel shall inform international air
freight forwardersthat to facilitate prompt payments of their
bills, they shall submit with their bills—

(1) A copy of theairway bill or manifest showing the air
carriers used; and

(2) Justification for the use of foreign-flag air carriers
similar to the one shown in the clause at 52.247-63,
Preference for U.S.-Flag Air Carriers.

cargo may be carried in these vessels, including part cargoes
of dry bulk items or, when carried in deep tanks, bulk lig-
uids such as petroleum and vegetable ails.

“Foreign-flag vessal” means any vessel of foreign reg-
istry including vessels owned by U.S. citizens but registered
in a nation other than the United States.

“Government vessel,” as used in this subpart, means a
vessel owned by the U.S. Government and operated directly
by the Government or for the Government by an agent or
contractor, including a privately owned U.S.-flag vessdl
under bareboat charter to the Government.

“Privately owned U.S.-flag commercial vessel,” as used
in this subpart, means a vessel—

(8) Registered and operated under the laws of the
United States,

(b) Used in commercia trade of the United States,

(c) Owned and operated by U.S. citizens, including a
vessel under voyage or time charter to the Government, and

(d) A Government-owned vessel under bareboat
charter to, and operated by, U.S. citizens.

(FAC 97-17) 47-25
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“Tanker” means a vessel used primarily for the carriage
of bulk liquid cargoes such as liquid petroleum products,
vegetable oils, and molasses.

“U.S.-flag vessel,” as used in this subpart, when used
independently means either a Government vessel or a pri-
vately owned U.S.-flag commercial vessel.

47.502 Policy.
(8 The policy of the United States regarding the use of
U.S.-flag vessels is stated in the following acts:

(1) The Cargo Preference Act of 1904 (10 U.S.C.
2631), which requires the Department of Defense to use
only U.S.-flag vessels for ocean transportation of supplies
forthe Army, Navy, Air Force, or Marine Corps unless those
vessels are not available at fair and reasonable rates.

(2) The Merchant Marine Act of 1936 (46 U.S.C.
1101), which declares it isthe policy of the United States to
foster the development and encourage the maintenance of
its merchant marine.

(3) The Cargo Preference Act of 1954 (46 U.S.C.
1241(b), which is Section 901(b) of the Merchant Marine
Act). Under this Act, Government agencies acquiring,
either within or outside the United States, supplies that may
reguire ocean transportation shall ensure that at least 50 per-
cent of the gross tonnage of these supplies (computed
separately for dry bulk carriers, dry cargo liners, and
tankers) is transported on privately owned U.S.-flag com-
mercial vessels to the extent that such vessels are available
at rates that are fair and reasonable for U.S.-flag commer-
cial vessels. This applies when the supplies are—

(i) Acquired for the account of the United States;

(if) Furnished to, or for the account of, a foreign
nation without provision for reimbursement;

(iii) Furnished for the account of a foreign nation
in connection with which the United States advances funds
or credits, or guarantees the convertibility of foreign cur-
rencies; or

(iv) Acquired with advance of funds, loans, or
guaranties made by or on behalf of the United States.

(b) Additional policies providing preference for the use
of U.S.-flag vessels are contained in—

(1) 10 U.S.C. 2634 for the transportation of pri-
vately-owned vehicles belonging to service members when
making permanent change of station moves;

(2) 46 U.S.C. 1241(a) for officia business travel by
officers and employees of the United States and for the
transportation of their personal effects; and

(3) 46 U.S.C. 1241(e) for the transportation of motor
vehicles owned by Government personnel when transporta-
tion is at Government expense or otherwise authorized by
law.

(c) The provisions of the Cargo Preference Act of 1954
may be temporarily waived when the Congress, the
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President, or the Secretary of Defense declaresthat an emer-
gency justifying a temporary waiver exists and so notifies
the appropriate agency or agencies.

47503 Applicability.

(a) Except as stated in paragraph (b) of this section and
in 47.504, the Cargo Preference Acts of 1904 and 1954
described in 47.502(a) apply to the following cargoes:

(1) Supplies owned by the Government and in the
possession of —

(i) The Government;
(ii) A contractor; or
(iii) A subcontractor at any tier.

(2) Suppliesfor use of the Government that are con-
tracted for and require subsequent delivery to a Government
activity but are not owned by the Government at the time of
shipment.

(3) Supplies not owned by the Government at the
time of shipment that are to be transported for distribution
to foreign assistance programs, but only if these supplies are
not acquired or contracted for with local currency funds (see
47.504(b)).

(b) Government-owned supplies to be shipped commer -
cialy that are—

(1) Inthe possession of adepartment, a contractor, or
a subcontractor at any tier and

(2) For use of military departments shall be trans-
ported exclusively in privately owned U.S.-flag commercial
vesselsif such vessels are available at rates that are fair and
reasonable for U.S.-flag commercial vessels.

(c) The 50-percent requirement shall not prevent the use
of privately owned U.S.-flag commercia vessels for trans-
portation of up to 100 percent of the cargo subject to the
Cargo Preference Act of 1954,

47.504 Exceptions.

The policy and proceduresin this subpart do not apply to
the following:

(@) Shipments aboard vessels of the Panama Cana
Commission or as required or authorized by law or treaty.

(b) Ocean transportation between foreign countries of
supplies purchased with foreign currencies made available,
or derived from funds that are made available, under the
Foreign Assistance Act of 1961 (22 U.S.C. 2353).

(c) Shipments of classified supplies when the classifica-
tion prohibits the use of non-Government vessels.

(d) Beginning May 1, 1996, subcontracts for the acqui-
sition of commercial items or commercial components (see
12.504(a)(13)). This exception does not apply to grants-in-
aid shipments, such as agricultural and food-aid shipments,
to shipments covered under Export-Import Bank loans or
guarantees, and to subcontracts under Government con-
tracts or agreements for ocean transportation services.
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47.505 Construction contracts.

(a) Except as stated in paragraph (b) of this section, con-
struction contractors, including subcontractors and
suppliers, engaged in overseas work shall comply with the
policies and regulations in this subpart.

(b) These requirements shall not apply to military
assistance, foreign aid, or similar projects under the aus-
pices of the U.S. Government when the recipient nation
furnishes, or paysfor, at least 50 percent of the transporta-
tion, in which event foreign-flag vessels may be used for a
portion not to exceed 50 percent of the gross tonnage for
the project.

47.506 Procedures.

(@) The contracting officer shall obtain assistance from
the transportation activity (see 47.105) in developing appro-
priate shipping instructions and delivery termsfor inclusion
in solicitations and contracts that may involve ocean trans-
portation of supplies subject to the requirements of the
Cargo Preference Act of 1954 (see 47.502(3)(3)).

(b) When the contractor notifies the contracting officer
that a privately owned U.S.-flag commercial vessel is not
available, the contracting officer shall seek assistance from
the transportation activity.

(c) For purposes of determining the availability of pri-
vately owned U.S.-flag commercial vessels at fair and
reasonable rates, rates filed and published in accordance
with the requirements of the Federal Maritime Commission
may be accepted as fair and reasonable. When applicable
rates for charter cargoes are not in published tariffs, a deter-

mination as to whether the rates are fair and reasonabl e shall
be obtained from the Maritime Administration.

(d) The Maritime Administration has issued regulations
(46 CFR 381) that require agencies to submit reports
regarding ocean shipments. Contracting officers shall fol-
low agency regulations when preparing, or furnishing
information for, these reports.

47.507 Contract clauses.

(8 The contracting officer shal insert the clause at
52.247-64, Preference for Privately Owned U.S.-Flag
Commercial Vessels, in solicitations and contracts that may
involve ocean transportation of supplies subject to the
Cargo Preference Act of 1954. (For application of the
Cargo Preference Act of 1954, see 47.502(8)(3), 47.503(a),
and 47.504.)

(b) If an applicable statute requires, or if it has been
determined under agency procedures, that the supplies to be
furnished under contracts shall be transported exclusively in
privately owned U.S.-flag commercial vessels (see
47.502(a)(1) and 47.503(b)), use the basic clause with its
Alternate l.

(c) If an applicable statute requires, or it has been deter-
mined under agency procedures, that supplies, materials, or
equipment to be shipped under construction contracts shall
be transported exclusively in privately owned U.S.-flag
commercial vessels (see 47.505), use the basic clause with
its Alternate 1.

(d) The contracting officer may insert in solicitations
and contracts, under agency procedures, additional appro-
priate clauses concerning the vessels to be used.
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Government upon acceptance, regardless of when or
where the Government takes physical possession.

(o) Warranty. The Contractor warrants and implies
that the items delivered hereunder are merchantable and
fit for use for the particular purpose described in this con-
tract.

(p) Limitation of liability. Except as otherwise pro-
vided by an express or implied warranty, the Contractor
will not be liable to the Government for consequential
damages resulting from any defect or deficiencies in
accepted items.

(g) Other compliances. The Contractor shall comply
with all applicable Federal, State and local laws, execu-
tive orders, rules and regulations applicable to its
performance under this contract.

(r) Compliance with laws unigque to Government con -

tracts. The Contractor agrees to comply with 31 U.S.C.
1352 relating to limitations on the use of appropriated
funds to influence certain Federal contracts; 18 U.S.C.
431 relating to officials not to benefit; 40 U.S.C. 327, et
seg., Contract Work Hours and Safety Standards Act; 41
U.S.C. 51-58, Anti-Kickback Act of 1986; 41 U.S.C. 265
and 10 U.S.C. 2409 relating to whistleblower protections;
49 U.S.C. 40118, Fly American; and 41 U.S.C. 423 relat-
ing to procurement integrity.

(s) Order of precedence. Any inconsistenciesin this
solicitation or contract shall be resolved by giving prece-
dence in the following order:

(1) The schedule of supplies/services.

(2) The Assignments, Disputes, Payments, Invoice,
Other Compliances, and Compliance with Laws Unique
to Government Contracts paragraphs of this clause.

(3) Theclause at 52.212-5.

(4) Addendato this solicitation or contract, includ-
ing any license agreements for computer software.

(5) Solicitation provisionsif thisis a solicitation.

(6) Other paragraphs of this clause.

(7) The Standard Form 1449.

(8) Other documents, exhibits, and attachments.

(9) The specification.

(End of clause)

52.212-5 Contract Terms and Conditions Required
to Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following
clause:

CoNTRACT TErRMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
CoMMERCIAL ITEMS (JUNE 2000)

(@) The Contractor agrees to comply with the follow-
ing FAR clauses, which are incorporated in this contract
by reference, to implement provisions of law or executive
orders applicable to acquisitions of commercial items:

(1) 52.222-3, Convict Labor (E.O. 11755).

(2) 52.225-13, Restrictions on Certain Foreign
Purchases (E.O.’s 12722, 12724, 13059, and 13067).

(3) 52.233-3, Protest after Award (31 U.S.C. 3553).

(b) The Contractor agrees to comply with the FAR
clauses in this paragraph (b) which the contracting officer
has indicated as being incorporated in this contract by ref-
erence to implement provisions of law or executive orders
applicable to acquisitions of commercial items or compo-
nents:

[Contracting Officer shall check as appropriate.]

(1) 52.203-6, Restrictions on Subcontractor
Sales to the Government, with Alternate |
(41 U.S.C. 253g and 10 U.S.C. 2402).

___ (2) 52.219-3, Notice of Total HUBZone Small
Business Set-Aside (Jan 1999).

___(3)52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (Jan 1999)
(if the offeror elects to waive the preference, it
shall so indicate in its offer).

_ (#(i) 52.219-5, Very Small Business Set-Aside
(Pub. L. 103-403, section 304, Small Business
Reauthorization and Amendments Act of 1994).

(ii) Alternate | to 52.219-5.

__ (iii) Alternatell to 52.219-5.

(5 52.219-8, Utilization of Small Business
Concerns (15 U.S.C. 637 (d)(2) and (3)).

___(6) 52.219-9, Small Business Subcontracting
Plan (15 U.S.C. 637(d)(4)).

___(7) 52.219-14, Limitations on Subcontracting
(15 U.S.C. 637(a)(14)).

____ (8)(i) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business
Concerns (Pub. L. 103-355, section 7102, and 10
U.S.C. 2323) (if the offeror elects to waive the
adjustment, it shall so indicate in its offer).

(ii)___ Alternate | of 52.219-23.

___(9) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and
Reporting (Pub. L. 103-355, section 7102, and 10
U.S.C. 2323).

__ (10) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting
(Pub. L. 103-355, section 7102, and 10 U.S.C.
2323).

_ (11) 52.222-21, Prohibition of Segregated Facilities
(Feb 1999)

__ (12) 52.222-26, Equal Opportunity (E.O. 11246).
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_ (13) 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietham Era (38
U.S.C. 4212).

_ (14) 52.222-36, Affirmative Action for Workers
with Disabilities (29 U.S.C. 793).

__(15) 52.222-37, Employment Reports on Disabled
Veterans and Veterans of the Vietnam Era (38
U.S.C. 4212).

__ (16) 52.225-1, Buy American Act—Baance of
Payments Program—Supplies (41 U.S.C. 10a -
10d).

_ (A7) 52.225-3, Buy American Act—North
American Free Trade Agreement—Israeli Trade
Act—Balance of Payments Program (41 U.S.C.
10a - 10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112
note).

(ii) Alternate | of 52.225-3.

_ (i) Alternate I of 52.225-3.

__ (18) 52.225-5, Trade Agreements (19 U.S.C.
2501, et seq., 19 U.S.C. 3301 note).

__ (190 52.225-15, Sanctioned European Union
Country End Products (E.O. 12849).

_ (20) 52.225-16, Sanctioned European Union
Country Services (E.O. 12849).

_ (21) [Reserved]

_ (22) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (31
U.S.C. 3332).

_ (23) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central  Contractor
Registration (31 U.S.C. 3332).

__(24) 52.232-36, Payment by Third Party (31 U.S.C.
3332).

__ (25) 52.239-1, Privacy or Security Safeguards
(5 U.S.C. 5523).

__ (26)(i) 52.247-64, Preference for Privately
Owned U.S.-Flag Commercia Vessels (46 U.S.C.
1241).

_ (i) Alternate | of 52.247-64.

(c) The Contractor agrees to comply with the FAR
clauses in this paragraph (c), applicable to commercial
services, which the Contracting Officer has indicated as
being incorporated in this contract by reference to imple-
ment provisions of law or executive orders applicable to
acquisitions of commercial items or components:

[Contracting Officer check as appropriate.]

_ (1) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

_ (2) 52.222-42, Statement of Equivalent Rates
for Federal Hires (29 U.S.C. 206 and 41 U.S.C.
351, et seq.).

_ (8 52.222-43, Fair Labor Standards Act and
Service Contract Act—Price Adjustment
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(Multiple Y ear and Option Contracts) (29 U.S.C.
206 and 41 U.S.C. 351, et seq.).

(4 52.222-44, Fair Labor Standards Act and
Service Contract Act—Price Adjustment
(29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

_ (5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant
to Predecessor Contractor Collective Bargaining
Agreement (CBA) (41 U.S.C. 351, et seq.).

___ (B) 52.222-50, Nondisplacement of Qualified
Workers (Executive Order 12933).

(d) Comptroller General Examination of Record. The
Contractor agrees to comply with the provisions of this
paragraph (d) if this contract was awarded using other
than sealed bid, isin excess of the simplified acquisition
threshold, and does not contain the clause at 52.215-2,
Audit and Records—Negotiation.

(1) The Comptroller General of the United States,
or an authorized representative of the Comptroller
General, shall have access to and right to examine any of
the Contractor’s directly pertinent records involving
transactions related to this contract.

(2) The Contractor shall make available at its offices
at all reasonable times the records, materials, and other evi-
dence for examination, audit, or reproduction, until 3 years
after final payment under this contract or for any shorter
period specified in FAR Subpart 4.7, Contractor Records
Retention, of the other clauses of this contract. If this con-
tract is completely or partialy terminated, the records
relating to the work terminated shall be made available for
3 years after any resulting final termination settlement.
Records relating to appeals under the disputes clause or to
litigetion or the settlement of claims arising under or relat-
ing to this contract shall be made available until such
appedls, litigation, or claims are finally resolved.

(3) Asused in this clause, records include books,
documents, accounting procedures and practices, and
other data, regardless of type and regardless of form. This
does not require the Contractor to create or maintain any
record that the Contractor does not maintain in the ordi-
nary course of business or pursuant to a provision of law.

(e) Notwithstanding the requirements of the clausesin
paragraphs (a), (b), (c) or (d) of this clause, the Contractor
is not required to include any FAR clause, other than
those listed below (and as may be required by an addenda
to this paragraph to establish the reasonableness of prices
under Part 15), in a subcontract for commercial items or
commercial components—

(1) 52.222-26, Equal Opportunity (E.O. 11246);

(2) 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietnam Era (38 U.S.C. 4212);

(3) 52.222-36, Affirmative Action for Workers with
Disabilities (29 U.S.C. 793); and
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(4) 52.247-64, Preference for Privately-Owned
U.S. Flag Commercial Vessels (46 U.S.C. 1241) (flow
down not required for subcontracts awarded beginning
May 1, 1996).

(End of clause)

Alternate | (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate
paragraph (€) as paragraph (d), and revise the reference to
“paragraphs (a), (b), (c), or (d) of this clause” in the redes-
ignated paragraph (d) to read “paragraphs (a), (b), and (c)
of this clause”.

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAasT PAYMENT PROCEDURE (FEB 1998)

() General. The Government will pay invoices based
on the Contractor's delivery to a post office or common
carrier (or, if shipped by other means, to the point of first
receipt by the Government).

(b) Responsibility for supplies. (1) Title to the sup-
plies passes to the Government upon delivery to—

(i) A post office or common carrier for shipment
to the specific destination; or

(ii) The point of first receipt by the Government,
if shipment is by means other than Postal Service or com-
mon carrier.

(2) Notwithstanding any other provision of the con-
tract, order, or blanket purchase agreement, the
Contractor shall—

(i) Assume all responsibility and risk of loss for
supplies not received at destination, damaged in transit, or
not conforming to purchase requirements; and

(i) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do
so by the Contracting Officer within 180 days from the
date title to the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means,
the point of first receipt by the Government), the
Contractor shall—

(i) Prepare aninvoice as provided in this con-
tract, order, or blanket purchase agreement; and

(ii) Display prominently on the invoice "FAST
PAY."

(2) If the purchase price excludes the cost of trans-
portation, the Contractor shall enter the prepaid shipping
cost on the invoice as a separate item. The Contractor
shall not include the cost of parcel post insurance. If
transportation charges are stated separately on the
invoice, the Contractor shall retain related paid freight

bills or other transportation billings paid separately for a
period of 3 years and shall furnish the bills to the
Government upon request.

(3) If this contract, order, or blanket purchase
agreement requires the preparation of areceiving report,
the Contractor shall prepare the receiving report on the
prescribed form or, alternatively, shall include the follow-
ing information on the invoice, in addition to that required
in paragraph (c)(1) of this clause:

(i) A statement in prominent letters "NO
RECEIVING REPORT PREPARED."
(ii) Shipment number.
(iii) Mode of shipment.
(iv) Atlineitem level—
(A) National stock number and/or manufac-
turer's part number;
(B) Unit of measure;
(C) Ship-To Point;
(D) Mark-For Point, if in the contract; and
(E) FEDSTRIP/MILSTRIP document num-
ber, if in the contract.

(4) If this contract, order, or blanket purchase agree-
ment does not require preparation of areceiving report on a
prescribed form, the Contractor shall include on the invoice
the following information at the line item level, in addition
to that required in paragraph (c)(1) of this clause:

(i) Ship-To Paint.

(ii) Mark-For Paint.

(iii) FEDSTRIP/MILSTRIP document number,
if in the contract.

(5) Where areceiving report isnot required, the
Contractor shall include a copy of theinvoice in each
shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) Fast pay container identification. The Contractor
shall mark all outer shipping containers "FAST PAY."

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following
clause:

INvoICES (APR 1984)

The Contractor’s invoices must be submitted before
payment can be made. The Contractor will be paid on the
basis of the invoice, which must state—

(FAC97-17) 52-44.1
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52.213-3
(8 The starting and ending dates of the subscription (b) The Contractor shall comply with thefollowing FAR
delivery; and clauses, incorporated by reference, unless the circumstances

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in
effect upon receipt of payment.

(End of clause)

52.213-3 Noticeto Supplier.
Asprescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

Thisisafirm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule.
Submit invoices to the Contracting Officer. If you cannot
perform in exact accordance with this order, WiTHHOLD
PerFORMANCE, and notify the Contracting Officer immedi-
ately, giving your gquotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified
Acquisitions (Other Than Commercial Items).
Asprescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS (OTHER
THAN CoMMERCIAL ITEMS) (JUNE 2000)

(@ The Contractor shall comply with the following
Federal Acquisition Regulation (FAR) clauses that are
incorporated by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3, Convict Labor (Auc 1996) (E.O.
11755).

(il) 52.225-13, Restrictions on Certain Foreign
Purchases (Fes 2000) (E.O.'s 12722, 12724, 13059, and
13067).

(iif) 52.233-3, Protest After Award (Auc 1996)
(31 U.S.C. 3553).

(2) Listed below are additional clauses that apply:

(i) 52.232-1, Payments (APRr 1984).

(ii) 52.232-8, Discounts for Prompt Payment
(MAY 1997).

(iii) 52.232-11, Extras (APr 1984).

(iv) 52.232-25, Prompt Payment (Jun 1997).

(v) 52.233-1, Disputes (Dec 1998).

(vi) 52.244-6, Subcontracts for Commercial Items
and Commercial Components (Oct 1998).

(vii) 52.253-1, Computer Generated Forms (JAN
1991).
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do not apply:
(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-20, Walsh-Healey Public Contracts Act
(DEc 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States).

(ii) 52.222-26, Equal Opportunity (FEe 1999)
(E.O. 11246) (Applies to contracts over $10,000).

(iif) 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietham Era (Apr 1998) (38
U.S.C. 4212) (Applies to contracts over $10,000).

(iv) 52.222-36, Affirmative Action for Workers
with Disabilities (Jun 1998) (29 U.S.C. 793) (Applies to
contracts over $10,000).

(v) 52.222-37, Employment Reports on
Disabled Veterans and V eterans of the Vietnam Era (JAN
1999) (38 U.S.C. 4212) (Applies to contracts over
$10,000).

(vi) 52.222-41, Service Contract Act of 1965, As
Amended (MAY 1989) (41 U.S.C. 351, et seq.) (Applies to
service contracts over $2,500).

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (AprR 1998) (E.O. 12856) (Applies to
services performed on Federa facilities).

(viii) 52.225-1, Buy American Act—Balance of
Payments Program—Supplies (Fes 2000) (41 U.S.C. 10a -
10d) (Applies to contracts for supplies, and to contracts for
services involving the furnishing of supplies, for use within
the United States if the value of the supply contract or sup-
ply portion of a service contract exceeds the micro-purchase
threshold and the acquisition—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(ix) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (May 1999).
(Applies when the payment will be made by electronic
funds transfer (EFT) and the payment office uses the
Central Contractor Registration (CCR) database as its
source of EFT information.)

(X) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration (May
1999). (Applies when the payment will be made by EFT
and the payment office does not use the CCR database asits
source of EFT information.)

(xi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (June 2000) (46 U.S.C.
1241). (Appliesto supplies transported by ocean vessels.)

(2) Listed below are additional clauses that may

apply:
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52.225-16

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of
FAR clause 52.225-11 does not apply, the Government will
evaluate only those offers based on use of the equivalent
domestic, designated country, or NAFTA country construc-
tion material, and the offeror shall be required to furnish
such domestic, designated country, or NAFTA country con-
struction material. An offer based on use of the foreign
construction material for which an exception was
requested—

(i) Will be rejected as nonresponsive if this acqui-
sition is conducted by sealed bidding; or
(ii) May be accepted if revised during negotiations.

(End of provision)

Alternate | (Feb 2000). As prescribed in 25.1102(d)(2),
substitute the following paragraph (b) for paragraph (b) of
the basic provision:

(b) Requests for determination of inapplicability.
An offeror requesting a determination regarding the
inapplicability of the Buy American Act or Balance of
Payments Program shall submit the regquest with its
offer, including the information and applicable sup-
porting data required by paragraphs (c¢) and (d) of
FAR clause 52.225-11.

52.225-13 Restrictionson Certain Foreign Purchases.
As prescribed in 25.1103(a), insert the following clause:

RESTRICTIONS ON CERTAIN FOREIGN PURCHASES (Fes 2000)

(a) The Contractor shall not acquire, for use in the per-
formance of this contract, any supplies or services
originating from sources within, or that were located in or
transported from or through, countries whose products are
banned from importation into the United States under regu-
lations of the Office of Foreign Assets Control, Department
of theTreasury. Those countriesare Cuba, Iran, Iraqg, Libya,
North Korea, and Sudan.

(b) The Contractor shall not acquire for use in the per-
formance of this contract any supplies or services from
entities controlled by the government of Iraq.

(c) The Contractor shall insert this clause, including this
paragraph (c), in al subcontracts.

(End of clause)

52.225-14 Inconsistency between English Version and
Tranglation of Contract.
As prescribed at 25.1103(b), insert the following clause:

INCONSISTENCY BETWEEN ENGLISH VERSION AND
TRANSLATION OF CONTRACT (FEB 2000)

In the event of inconsistency between any terms of this
contract and any translation into another language, the
English language meaning shall control.

(End of clause)

52.225-15 Sanctioned European Union Country End
Products.
As prescribed in 25.1103(c), insert the following clause:

SANCTIONED EUrROPEAN UNION COUNTRY END ProDUCTS
(Fes 2000)

(a) Definitions. Asused in this clause—

“Sanctioned  European  Union
product” means an article that—

(1) Iswholly the growth, product, or manufacture of a
sanctioned European Union (EU) member state; or

(2) In the case of an article that consistsin whole or in
part of materials from another country, has been substan-
tialy transformed in a sanctioned EU member state into a
new and different article of commerce with a name, charac-
ter, or use distinct from that of the article or articles from
which it was transformed. The term refers to a product
offered for purchase under a supply contract, but for pur-
poses of calculating the value of the end product includes
services (except transportation services) incidenta to the
article, provided that the value of those incidental services
does not exceed that of the article itself.

“Sanctioned European Union member state’ means
Austria, Belgium, Denmark, Finland, France, Ireland, Italy,
Luxembourg, the Netherlands, Sweden, or the United
Kingdom.

(b) The Contractor shall not deliver any sanctioned
European Union country end products under this contract.

country  end

(End of clause)

52.225-16 Sanctioned European Union Country
Services.
As prescribed in 25.1103(c), insert the following clause:

SANCTIONED EUROPEAN UNION COUNTRY SERVICES
(Fes 2000)

(a) Definition. “Sanctioned European Union member
state,” as used in this clause, means Austria, Belgium,
Denmark, Finland, France, Ireland, Italy, Luxembourg, the
Netherlands, Sweden, or the United Kingdom.
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52.225-17

FEDERALACQUISITION REGULATION

(b) The Contractor shall not perform services under this
contract in a sanctioned European Union member state.
This prohibition does not apply to subcontracts.

(End of clause)

52.225-17 Evaluation of Foreign Currency Offers.
As prescribed in 25.1103(d), insert the following
provision:

EvALUATION oF FOREIGN CURRENCY OFFERS (FEB 2000)

If the Government receives offers in more than one cur-
rency, the Government will evaluate offers by converting
the foreign currency to United States currency using
[Contracting Officer to insert source of rate] in effect as fol-
lows:

(a) For acquisitions conducted using sealed bidding pro-
cedures, on the date of bid opening.

(b) For acquisitions conducted using negotiation proce-
dures—

(1) On the date specified for receipt of offers, if award
is based on initial offers; otherwise

(2) On the date specified for receipt of proposal revi-
sions.

(End of provision)

52.226-1 Utilization of Indian Organizations and
Indian-Owned Economic Enterprises.
As prescribed in 26.104, insert the following clause:

UTILIZATION OF INDIAN ORGANIZATIONSAND INDIAN-OWNED
Economic ENTERPRISES (JUNE 2000)

| (a) Definitions. Asused in this clause:
“Indian” means any person who is a member of any
| Indian tribe, band, group, pueblo, or community that is rec-
ognized by the Federal Government as eligible for services
from the Bureau of Indian Affairs (BIA) in accordance with
25 U.S.C. 1452(c) and any “Native” as defined in the
Alaska Native Claims Settlement Act (43 U.S.C. 1601).
“Indian organization” means the governing body of any
Indian tribe or entity established or recognized by the gov-
erning body of an Indian tribe for the purposes of 25 U.S.C.,
chapter 17.

“Indian-owned economic enterprise” means any
Indian-owned (as determined by the Secretary of the
Interior) commercial, industrial, or business activity estab-
lished or organized for the purpose of profit, provided that

| Indian ownership constitutes not less than 51 percent of
the enterprise.

“Indian tribe” means any Indian tribe, band, group,

pueblo, or community, including native villages and native
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groups (including corporations organized by Kenai, Juneau,
Sitka, and Kodiak) as defined in the Alaska Native Claims
Settlement Act, that is recognized by the Federa
Government as eligible for services from BIAin accordance
with 25 U.S.C. 1452(c).

“Interested party” means a prime contractor or an actual
or prospective offeror whose direct economic interest would
be affected by the award of a subcontract or by the failureto
award a subcontract.

(b) The Contractor shall useits best effortsto give Indian
organizations and Indian-owned economic enterprises (25
U.S.C. 1544) the maximum practicable opportunity to par-
ticipate in the subcontracts it awards to the fullest extent
consistent with efficient performance of its contract.

(1) The Contracting Officer and the Contractor, acting
in good faith, may rely on the representation of an Indian
organization or Indian-owned economic enterprise as to its
eligibility, unless an interested party challenges its status or
the Contracting Officer has independent reason to question
that status. In the event of a challenge to the representation
of a subcontractor, the Contracting Officer will refer the
matter to the—

U.S. Department of the Interior

Bureau of Indian Affairs (BIA)

Attn: Chief, Division of Contracting and
Grants Administration

1849 C Street, NW,

MS-2626-MIB

Washington, DC 20240-4000.

The BIA will determine the eligibility and notify the
Contracting Officer. No incentive payment will be made
within 50 working days of subcontract award or while a
challengeis pending. If asubcontractor is determined to be
an ineligible participant, no incentive payment will be made
under the Indian Incentive Program.
(2) The Contractor may request an adjustment under
the Indian Incentive Program to the following:
(i) The estimated cost of a cost-type contract.
(if) The target cost of a cost-plus-incentive-fee
prime contract.
(iif) The target cost and ceiling price of a fixed-
price incentive prime contract.
(iv) The price of afirm-fixed-price prime contract.
(3) The amount of the adjustment to the prime con-
tract is 5 percent of the estimated cost, target cost, or
firm-fixed-price included in the subcontract initially
awarded to the Indian organization or Indian-owned eco-
nomic enterprise.
(4) The Contractor has the burden of proving the
amount claimed and must assert its request for an adjust-
ment prior to completion of contract performance.
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(c) The Contracting Officer, subject to the terms and con-
ditions of the contract and the availability of funds, will
authorize an incentive payment of 5 percent of the amount
paid to the subcontractor. The Contracting Officer will seek
funding in accordance with agency procedures.

(End of clause)

52.226-2 Historically Black College or University and
Minority Institution Representation.
As prescribed in 26.304, insert the following provision:

HistoricALLY BLACK COLLEGE OR UNIVERSITYAND
MINORITY INSTITUTION REPRESENTATION (MAY 1997)

(a) Definitions. As used in this provision—

“Historically Black College or University” means an
institution determined by the Secretary of Education to
meet the requirements of 34 CFR 608.2. For the

Department of Defense, the National Aeronautics and
Space Administration, and the Coast Guard, the term also
includes any nonprofit research institution that was an
integral part of such a college or university before
November 14, 1986.

“Minority Institution” means an institution of higher
education meeting the regquirements of Section 1046(3) of
the Higher Education Act of 1965 (20 U.S.C. 1135d-5(3))
which, for the purpose of this provision, includes a
Hispanic-serving institution of higher education as
defined in Section 316(b)(1) of the Act (20 U.S.C.
1059c¢(b)(1)).

(b) Representation. The offeror represents that it—

O is O is not a Historicaly Black College or
University;
0 is O isnot a Minority Institution.

(End of provision)

[The next pageis 52-149.]
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52.247-63

F.0.B. ORIGIN—MINIMUM SIZE OF SHIPMENTS (APR 1984)

The Contractor agrees that shipment will be madein
carload and truckload lots when the quantity to be deliv-
ered to any one destination in any delivery period
pursuant to the contract schedule of deliveriesis suffi-
cient to constitute a carload or truckload shipment, except
as may otherwise be permitted or directed in writing by
the Contracting Officer. The agreed weight of a carload or
truckload will be the highest applicable minimum weight
which will result in the lowest freight rate (or per car
charge) on file or published in common carrier tariffs or
tenders as of date of shipment. In the event the total
weight of any scheduled quantity to a destination is less
than the highest carload/truckload minimum weight, the
Contractor agrees to ship such scheduled quantity in one
shipment. The Contractor shall be liable to the
Government for any increased costs to the Government
resulting from failure to comply with the above require-
ments. This liability shall not attach if supplies are
outsized or of such nature that they cannot be loaded at
the highest minimum weight bracket.

(End of clause)

52.247-62 Specific Quantities Unknown.

As prescribed in 47.305-16(d)(2), insert the following
clausein solicitations and contracts when total requirements
and destinations to which shipments will be made are
known, but the specific quantity to be shipped to each des-
tination cannot be predetermined. This clause protects the
interests of both the Government and the contractor during
the course of the performance of the contract.

SPECIFIC QUANTITIES UNKNOWN (APR 1984)

(a) For the purpose of evaluating “f.o.b. destination”
offers, the Government estimates that the quantity specified
will be shipped to the destinations indicated:

ESTIMATED QUANTITY DESTINATION(S)

(b) If the quantity shipped to each destination variesfrom
the quantity estimated, and if the variation results in a
change in the transportation costs, appropriate adjustment
shall be made.

(End of clause)

52.247-63 Preferencefor U.S.-Flag Air Carriers.
As prescribed in 47.405, insert the following clause:

PREFERENCE FOR U.S.-FLAG AIR CARRIERS (JAN 1997)

(a) “International air transportation,” as used in this clause,
means transportation by air between a place in the United
States and a place outside the United States or between two
places both of which are outside the United States.

“United States,” as used in this clause, means the 50
States, the District of Columbia, the Commonwealth of
Puerto Rico, and possessions of the United States.

“U.S.-flag air carrier,” asused in this clause, means an air
carrier holding a certificate under 49 U.S.C. Chapter 411.

(b) Section 5 of the International Air Transportation Fair
Competitive Practices Act of 1974 (49 U.S.C. 40118) (Fly
America Act) requires that all Federal agencies and
Government contractors and subcontractors use U.S.-flag
air carriers for U.S. Government-financed international air
transportation of personnel (and their persona effects) or
property, to the extent that service by those carriersis avail-
able. It requires the Comptroller General of the United
States, in the absence of satisfactory proof of the necessity
for foreign-flag air transportation, to disallow expenditures
from funds, appropriated or otherwise established for the
account of the United States, for international air trans-
portation secured aboard a foreign-flag air carrier if a
U.S.-flag air carrier is available to provide such services.

(c) The Contractor agrees, in performing work under this
contract, to use U.S.-flag air carriersfor internationd air trans-
portation of personnel (and their personal effects) or property
to the extent that service by those carriersis available.

(d) In the event that the Contractor selects a carrier other
than a U.S.-flag air carrier for international air transporta-
tion, the Contractor shall include a statement on vouchers
involving such transportation essentially as follows:

STATEMENT OF UNAVAILABILITY OF U.S.-FLAG AIR
CARRIERS

International air transportation of persons (and their per-
sonal effects) or property by U.S.-flag air carrier was not
available or it was necessary to use foreign-flag air car-
rier service for the following reasons (see section 47.403
of the Federal Acquisition Regulation): [ Sate reasons]:

(End of statement)

(e) The Contractor shall include the substance of this
clause, including this paragraph (e), in each subcontract or
purchase under this contract that may involve international
air transportation.

(End of clause)
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52.247-64 Preference for Privately Owned U.S.-Flag
Commercial Vessdls.
As prescribed in 47.507(a), insert the following clause:

PrREFERENCE FOR PRIVATELY OWNED U.S.-FLAG
CoMMERCIAL VESSELS (JUNE 2000)

(@) The Cargo Preference Act of 1954 (46 U.S.C.
1241(b)) requires that Federal departments and agencies
shall transport in privately owned U.S.-flag commercia
vessals at least 50 percent of the gross tonnage of equip-
ment, materials, or commodities that may be transported in
ocean vessels (computed separately for dry bulk carriers,
dry cargo liners, and tankers). Such transportation shall be
accomplished when any equipment, materials, or commodi-
ties, located within or outside the United States, that may be
transported by ocean vessel are—

(1) Acquired for a U.S. Government agency account;

(2) Furnished to, or for the account of, any foreign
nation without provision for reimbursement;

(3) Furnished for the account of a foreign nation in
connection with which the United States advances funds or
credits, or guarantees the convertibility of foreign curren-
cies; or

(4) Acquired with advance of funds, loans, or guar-
anties made by or on behalf of the United States.

(b) The Contractor shall use privately owned U.S.-flag
commercial vessels to ship at least 50 percent of the gross
tonnage involved under this contract (computed separately
for dry bulk carriers, dry cargo liners, and tankers)
whenever shipping any equipment, materials, or commodi-
ties under the conditions set forth in paragraph (a) of this
clause, to the extent that such vessels are available at rates
that are fair and reasonable for privately owned U.S.-flag
commercia vessels.

(c)(2) The Contractor shall submit one legible copy of a
rated on-board ocean bill of lading for each shipment to
both—

(i) The Contracting Officer, and

(ii) The:
Office of Cargo Preference
Maritime Administration (MAR-590)

400 Seventh Street, SW
Washington DC 20590.

Subcontractor bills of lading shall be submitted through the
Prime Contractor.

(2) The Contractor shall furnish these bill of lading
copies (i) within 20 working days of the date of loading for
shipments originating in the United States, or (ii) within 30
working days for shipments originating outside the United
States. Each bill of lading copy shall contain the following
information:
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(A) Sponsoring U.S. Government agency.
(B) Name of vessdl.
(C) Vessdl flag of registry.
(D) Date of loading.
(E) Port of loading.
(F) Port of final discharge.
(G) Description of commodity.
(H) Gross weight in pounds and cubic feet if
available.
(I) Total ocean freight revenuein U.S. dollars.
(d) The Contractor shall insert the substance of this
clause, including this paragraph (d), in all subcontracts or
purchase orders under this contract.
(e) The requirement in paragraph (&) does not apply to—
(1) Cargoes carried in vessels of the Panama Canal |
Commission or as required or authorized by law or treaty;
(2) Ocean transportation between foreign countries of |
supplies purchased with foreign currencies made available,
or derived from funds that are made available, under the
Foreign Assistance Act of 1961 (22 U.S.C. 2353); and
(3) Shipments of classified supplies when the classifi- |
cation prohibits the use of non-Government vessels.
(f) Guidance regarding fair and reasonable rates for pri-
vately owned U.S.-flag commercial vessels may be
obtained from the:

Office of Costs and Rates
Maritime Administration
400 Seventh Street, SW
Washington DC 20590

Phone: (202) 366-4610.
(End of clause)

Alternate | (Apr 1984). If an applicable statute requires,
or if it has been determined under agency procedures, that
supplies to be furnished under contracts shall be transported
exclusively in privately owned U.S.-flag commercia vessels
(see 47.507(b)), delete paragraphs (a) and (b) from the clause
and substitute for them the following paragraphs (a) and (b):

(@) Except as provided in paragraph (b) below, the
Contractor shall use privately owned U.S.-flag commercial
vessals, and no others, in the ocean transportation of any
supplies to be furnished under this contract.

(b) If such vessels are not available for timely shipment
at rates that are fair and reasonable for privately owned
U.S.-flag commercial vessels, the Contractor shall notify
the Contracting Officer and request (1) authorization to ship
in foreign-flag vessels or (2) designation of available U.S.-
flag vessels. If the Contractor is authorized in writing by the



